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2. Proposition touching the amendment ‘
of the laws . 3.?‘7
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5. Advice touching the Charter-house 374
6. Observations on a libel ) . 34

Two centuries have passed away sinee Lﬂ.l'd
Bacon said, ¢ 1 have held up a light in the obscurity
of philosophy which will be seen centuries after ‘t“m
dead.’(v)—He died on the 9th of April, 1626, Ob
the 9th of March, 1826, Mr. Pecl, on moving for Jeave
to bring in a bill for the amendment of the eriminal

law, said, ¢ If authority were required, 1 could cite
some of the

most  illustrious names that have
adorned the civil and judicial annals of this coun-
try, the names of lawyers and of statesmen, who
have cither expressed a decided opinion in favour of
the attempt to shmplify the law, or who have been
actually engaged in the undertaking. To one of
these, the first in point of antiquity as the first in
weight and esteem, 1 will vefer, and thus preclude
the nceessity of

testimony. 'T'he
to king James 1.

swumoning  other less important
lord chancellor Bacon submitted
a proposal for amending the laws

(@) In the dedication of the Novum Organum, he says, “ct
mortuus fortasse id cflecero, ut illa posteritati, nova hac ac-
nebris, proelucere possint.’

e wrote to the king, he says, < And,
to tell your majesty truly what I think, 1
may be to this work as much as an hundr

censa face in philosophiw te
And in a letter which h

account your fuvour

c¢d years time: for !
am persuaded, the work will gain upon men's minde in ages.



PREFACE. m

of England. In that treatise, short as it is, is com-
prised every argument that can be cited in favour
of the measure of which T am speaking ; every objec-
tion is forescen and satisfactorily confuted. The
lapse of two hundred and fifty years has increased
the necessity of the measure which Lord Bacon then
proposed, but it has produced no argument in favour
of the principle, no objection adverse to it, which,
to use the words of Cowley applied to Bacon him-
self, ¢ from the mountain top of his exalted wit, he
did not anticipate.’ ().

Never was man more zealous for improvement
than Jord Bacon. ¢ The froward retention of custom
is, he says, ©as turbulent a thing as innovation:
and they that reverence too much the old times, are
but a scorn to the new ; for time, the greatest in-
novater, alters all things to the worse, and, if wis-
dom and counsel shall not alter them to the better
what shall be the end ?(¢), and, as il foresee-
ing the present times, Kings, who are desirous
that a perpetuity of good may descend to their
country, will encourage ¢ the erection of tem-
ples, tombs, palaces, theatres, bridges, making no-
ble roads, cutting canals, granting multitude of
charters, and libertics for comfort of decayed com-

(b) Yor the conclusion of Mr, Peel's Specch, sce note A at
the end, page {i.)

(¢) Non progredi est regredi.  An Indian being pursued, his
pursuers sct fire to the dry grass, He saw the streams of flame
overtaking him. He struck a light: sct fire to the grass before
him and escaped.
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panies and corporations; the foundation of college?
and lectures for learning, and the education of
youth; foundations and institutions of orders and
fraternities for nobility, enterprize, and obediences
but, above all, the establishing good laws for the
regulation of the kingdom, and as an example to the
world.

Lord Bacow's zeal for improvement was accou”
panied by extrcme caution in the admission of
alteration. ¢ The inferring,” he says, < a gcneral pe-
sition from a nude enumcration of particulars, with-
out an instance contradictory, is vicious: nor doth
such an induction infer more than a probable conjec-
ture that there is no repuguant principle undisco-
vered : as if Samuel should have rested in those sons
of Jesse which were brought before him in the house,
and should not have sought David who was absent iB
the field” Upon this principle his art of invention i3
founded : in which his tables are tests for the detee-
tion of latent evil under apparent good, not only in
natural philosophy but in morals and legislation. (&)

(&) ¢ Etiam dubitabit quispiam potius quam objiciet ; utrum
nos de naturali tuntum philosophia, an ctiam de scientiis re-
liquis, logicis, cthicis, politicis, secundum viam nostram per-
ficiendis loquamur. At nos certe de universis hwe, quee dieta
sunt, intelligimus : atque quemadmodum vulgaris logica, quee

regit res lpcr syllogismum, non tantumn ad naturales, sed ad
<.)mnes scientias pertinet; ita ot nostra, qua procedit per
inductionem, omnia complectitur,  Tam enim  historiam €t
’a'abulas inveniendi conficimus de ira, metu, et verecundia, et
similibus, ac etiam de exemplis rerum civilium : nec minus de
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Zcalous as Lord Bacon was for improvement
1t was not his nature to fix upon temporary evils,
“ pubecula est cito transibit,” nor to suggest tem-
porary remedies which ¢ are confined within the
circle of an age or a nation, and like fruitful show-
ers, profitable and good as they are, serve but for a
season and for the latitude of ground where they
fall? but he fixed upon constant defects and suggested
remedies, like the Lenefits of heaven, permanent and
universal. He, therefore, invariably endeavours to
discover general truths as the root or stem from
which particular truths proceed. (¢)

It was the custom of Lord Bacon, beforc he at-
tempted to advance any science, to remove the ob-
stacles by which its advance was impeded. His
treatise < De Augmentis Scientiarum,’ opens not with

motibus mentalibus memoriw, compositionis et divisionis,
Judicii, et reliquorum; quam de calido ct frigido, aut luce, aut
vegetatione, aut similibus.”  Aph. 17,

(e) ¢ The partitions of knowledge are not like several lines
that meet in one angle, and so touch but in a point; but
are like branches of a tree, that meet in a stem, which hath a
dimension and quantity of entireness and countinuance, before
it come to discontinue and break itself into arms and boughs :
Is not the precept of a musician, to fall from a discord or harsh
accord upon a concord or sweet accord, alike true in affection ?
Is not the trope of wusic, to avaid or slide from the close or
cadence, common with the trope of rhetoric of deceiving ex-
pectation ? Is not the delight of the quavering upon a stopin
music the same with the playing of light npon the water? ¢ And
amongst the distempers of learning, he says, after the distribu-
tion of particular arts and scicnces, men have abandoned uni-
versality, or ¢ philosophia prima;’ which cannot but cease and



V1 PRETACE.

a laudative of learning, a hymn to the Muses, (ﬂ
but with a survey of the obstacles to its advancé
ment, opposed by ignorance, but ignorance seve”
rally disguised. (¢) So too the Novum Organu®
opens with a survey of the obstacles ()pposed o
the understanding in the discovery of truth 3 the
tendencies by which the whole human race are llﬂ-ble’
to be warped, from the truth, < Yhe Ldols of "”"
Tribe; as he terms them; () and the warps which

B P —— -

stop all progression. For no perfect discovery can be made
upon a flat or a level: ncither is it possible to discover the
more remote and deeper parts of any scicnce, if you stand but
upon the level of the same science, und aseend not to a highe!
science.

() 1 bave no purpose to enter into a laudative of learning, or
to make a hymn to the muses ;(though I am of opinion thatllt
is long since their rites were duly celebrated :) but my intent 18
without varnish or amplification, justly to weigh the dignity of
knowledge in the balance with other things, to take the true
value thereof by testimonies and arguments divine and human

() “ In the entrance to the former of these, to clear the w‘uy;
and, as it were,to make silence, to have he true testimonies
concerning the dignity of lcarning to be better heard, without

the jnterruption of tacit objections; 1 think good to deliver it

from the discredits and disgraces which it hath received, all
from ignorance, but ignorance severally disguised ; appearing
sometimes in the zeal and Jealousy of divines; sometimes in the
severity and arroganey of politicians ;

and sometimes in the
erro1s and imperfections of |

arved men themelves.

(k) * There are certain predisposiiions which
‘of man: certain idols which
¢ the mind and warping

beset the mind
are constantly operating upon
it from the truth ; for the mind of man,
¢ drawn over and clouded with the sable pavilion of the body,

¢is so far from being like a smooth, equal and clear glass,
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operate upon particular individuals, ¢ The Idols of
the Den. (i)

When Bacon’s zeal for improvement, and his
search for gencral truths, and his habit of removing
obstacles arc considered, it may appear extraordi-
nary that, instead of confining his obscrvations to
mere professional antipathics, to the objections of
Divines, (£) of Politicians, ({) and of Lawyers, () the
Idols of the Den, he did not investigate the general
obstacles to reform Zhe Jdols of the Tribe.

That there is and ever has been an antipathy to
change of custom, is a truth beyond the reach of
doubt. May it not be said to every city, as was said
2000 years ago to Jerusalem, ¢ O thou that killest
the prophets, and stonest them which are sent unto
thee, how often would I have gathered thy children

¢ which might sincerely take and reflect the beams of things ac-
¢ cording to their true incidenee, that it is rather like an en-
¢ chanted glass full of superstitions, apparitions and impos-
‘¢ lures,”

(i) Besides the gencral aberrations of human nature, we
every one of us have our particular den or cavern which re-
fracts and corrupts the light of nature; cither because every
man has his respective temper, education, acquaintance, course
of reading and authorities, or from the dificrence of impres-
sions, as they happen in a mind prejudiced ov prepossessed or
in one that is calm and equal,

(&) Tn the Advancement of Learning, vol.ii, p 8. andin
the Novum Orpanumw, Aph. 79.

(2) In the Advancement of Learning, vol, it p. 14

(m) In the tract upon the improvement of the law, and in
this vol. page 338,
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together, even as a hen gathereth her chickens undef
her wings, and ye would not. (») ? L

The causes of this antipathy: the prm(‘flPle
upon which the pleasure of associating ourselve:
with past times depends; whether it cxcite SO'm
of our best feelings, or is an imaginary extension
of our existence, Lord Bacon did not stop to 6“};
quire: He secems cautiously to have avoided .SUC
speculations, which to him was ¢ spinning out of our
selves cobwebs of learning, admirable for the fine-
ness of their texture, but of no substance or pro-
fit'(0) He contented himself with the fact thab
attachment to antiquity is an idol of the under-
standing : (p) a vain imagination: for the presen’t
times are the ancient times, when the world 18
ancient, and not those which we account ancient

(») Ser note B. at the end, p. [iv.]

¢ (0) The wit and mind of man, if it work upon matter, which
¢ is the contemplation of the creatures of God, worketh according
¢ to the stuff, and is limited therehby 3 but if it work upon itself)
¢ as the spider worketh his web, then it is o
¢ forth indeed cobwebs of learning, adwmirable
¢ thread and work, but of wo subst

udless, and brings
for the fineness of
ance or profit.’—Q. Does the
knowledge of a country cver rise higher than its we

—L’homme n’est #he trop souvent inconnu 3

4 cclui qui le
¢ gouverne.  Cependant pour diriger les mouvemens de 1a

¢ poupée humaiue, il faudroit connoitre les fils qui la meuvent.
¢ Privé de cette connoissance, qu'on ne s’¢tonne

taphysics ?

point si les

‘¢ mouvemens gont souvent si contraires 3 ceux que le législateur

‘ en attend,’

(r) Novum Organum, Aph. GG, &ec.
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“ ordine retrogrado,” by a computation backward
from ourselves. (¢)
The objections to change seem to be
1. By INTELLIGENCE.
2. By 1GNORANCE.
3. By INTEREST.

THE ANTIPATHY OF INTELLIGENCE.

The desire to diminish evil, which varies with our
knowledge and sensibility () is onc of our chief
sources of delight. (s) A delight so exquisite, a pas-
sion so powerful that, like all strong passions, it has
a tendeney to act without sufficient knowledge, (¢)
and, with some knowledge, to run into excess.(w)
Intelligence, conscious of the blessings which it en-
joys, and knowing the frailty of man’s forcsight :
conscious that perplexities accompany the most be-
neficial alterations, (¢) and that delay cannot be at-
tended with permanent evil : Knowing that the love
of change is nearly allied to a contempt of authority

() Antiquity (]Sscrvelh that reverence, that men should
make a stand there upon, and discover what is the best way;
but when the discovery is well taken, then to make progression,
And to speak truly, « Antiquitas sweuli juventus mundi.” These
times are the ancient times, when the world is ancient, and
not those which we account ancient  ordine retrogrado,” by a
computation backward from ourselves.—See note C at the
end, p.[vi.]

(r) See note D at the end, p. [vii.]

(8) Sce note E at the end, p. [ix.]

(t) See note F at the end, p. [xii.]

(#) Sce note G at the end, p. [xiv.]

(#) See note I at the end, p. [xv.]
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and frequently accompanied by a presumptu0‘~"
confidence in private judgement: a dislike of 2
established forms merely because they are cstublished’
and of the old paths mercly because they are Old‘_'.
Knowing that it has a tendency to go too far rathet
than not far enough: Fearing the errors of go°
intention and suspecting that there may be 1"”
tent cvil beneath apparcut good, is always dlS:
posed to make a stand upon the old ways, and (o look
with suspicion upon a love of change whether it €X
ists in itself or in others.—Lord Bacon, zealous a8 he
was for all improvement ; believing, as he did, in ’Lh.e
omnipotence of knowledge, that the spirit of man 1
as the lamp of God, wherewith he searcheth the in
wardness of all seerets ; and branding the idolaters of
old times as a scandal to the new—says, ¢ Itis gOO‘l
not to try experiments in states, except the neecessity
be urgent, or the utility evident : and well to hewar®
that it be the rcformation that draweth on the
change, and not desire of change that prctcndcth
the reformation : that novelty, though it be not ve
jected, yet be always suspected : and, as the Scrip

ture saith, ¢ that we make 2 stand upon the ancient

way, and then look about ws, and discover what
s the straight and right way, and so to walk
in it (y)

From the resistance by intelligence, from tha
holy fear which suspects danger, and foresces the
possibility of mischief in approaching change, ,goofl

e e s . -

(y) Sce note I at the end, p- [xvi]
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is to be hoped, evil seldom to be dreaded, “if the
counsel be light and weak, it will be reproved by
time: il it be of weight, by time it will be settled
and authorized (u).”

II. ANTIPATHY OF IGNORANCE.

The antipathy of ignorance is of a different na-
ture. It originates in the attachment to exist-
ing customs, merely because they exist.—It is the
attachment of Mahometans to opium and to two
wives: and of Christians to alcohol and to one
wife.— It is the attachment of Christians and Ma-
hometans to the custom, that, when the father dies,
the mother shall protect their children.—It is the
attachment of the Hindoos to the custom that, upon
the death of the father, the widow shall burn her-
self at his funeral, and leave their children orphans.
It is the attachment of the pcasants, who, in a par-
ticular district in Italy, loaded their panniers with
vegetables on one side, and balanced the opposite
pannier by filling it with stones: and when a tra-
veller pointed out the advantage to be gained by
loading both panniers with vegetables; ho was an-
swered, * that their forefathers, from time imniemo-
rial, had so prepared their produce for market ;
that they were very wise and good men, and that «
stranger shewed very little understanding or de-
cency who interfered in the established customs of a
country. r”

(u) Sce note K at the end, p. [xix.]
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From this species of antipathy nothing is ul-
timately to be feared. It is the mere attach-
ment of disciples to their masters : suspension 0
judgment until they are fully instructed. If t]}c
opinions are erroneous the fault is, not in the pU'P]l{
but in the preceptor. Man is tenacious in retainitg
his opinions and society in retaining its customs ¢
and both {rom the same cause, an obinion that they
are well founded. (2)

1. Tue ANTIPATHY OF INTEREST.

This is the antipathy of the herd, who care not
in any tempest what becomes of the ship of the statt
s0 they may save themselves in the cock boat of their
own fortunes. () It is the antipathy of

’ “ Such, as for their bellics sake,
Creep and intrude and climb into the fold,
Of other carethey little reck’ning make,
Then how to scramble at the shearer’s feast.
And shove away the worthy bidden guest,”

It is the antipathy of the pope, who said he
could catch no fish if the waters were clear,

‘This objection, originating in the regular law of
our nature, that “if man is under the influence of

any passion more powerful than the love of truth, he
will swerve from the truth” (4) appears in a va-
riety of forms. The most prominent is pccuniury'
interest, crying out, “ Great is Diana of the Ephe

(=) Sce note L at the end, p. [xix.]
(a) Sce note M at the end, p. [xx.]
(m) See vol. 2. p. 29. and note O at the end. p- [xxviii.]
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sians,”~—~Sometimes it appears in the inconvenience
which will attend the change in the transition from
one custom to another, crying out, « It will turn the
judges, counsellors of law, and students of law to
school again.”(#) Sometimes it is to be scen in the
mortification of pride or power, which, averse from
any feeling of inferiority, prefers tools to rivals, and
turns from enquirers to

“ Sleek-headed men and such as sleep a nights.”
Sometimes it appears in the form of youthful pas-
sion, with

¢« Tars more deaf than adders,

To the voice of any true decision:”
but it always exists when our interest, real or ima-
ginal'y, is concerned. ¢ Man would contend that
two and two did not make four if his interests
were affected by this position. () ¢ Agnus was
the only combination which the wolf, learning to
spell, could make of the twenty-four letters of the
alphabet.’ (z)

Although the objections of intellect and of igno-
rance may, possibly, be traced to a love of truth
and of the public weal: the objections of interest
glways originate in sclf ; and are removable only by
removing the cause. The English ambassador, who,
upon his return from Rome, being asked by Queen
Caroline, “ Why he had not attempted to make a

(2) See note A. at the end, p. [iil.] and this vol. p. 338.
(y) Hobbes.
(z) Bishop Tavlor.
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convert of the pope,” wisely answered, « Madam, I
had nothing better to offer to his 1Holiness.” }

Such are the general antipathies to improve”
ment, The ldols of the Tribe—The Idols of h
Den, of which professional antipathics constitute"
one species, are modifications of the general antil.’a"
thics operating, in any peculiar case, with pecul‘“‘
force.—The objections of divines and of politician®
are minutely examined in the Advancement ©
Learning and in the Novum Organum ; () and the
tracts upon universal justice, and upon the improve”
ment of the law, contain some desultory observation®
upon the objection of lawyers. (¢) Tt is, perhaps, to
be lamented, not only that the advancement of learn”
ing does not commence with an exposition of genel‘ﬂl
and particular objections to the progress of knoW’

ledge, but that the treatise upon universal justice

does not open with a consideration of the antipathy by
lawyers, to alteration of the law, which has, in all
times,(d) and in all places,(¢) pervaded, and will, per-
haps, for ever pervade, certain classes (f) of this no
ble profession,

From the operation of thege general and partt”

/
(b) See vol. ii. p. 8, and in the Noyum Organum, Aph. 7%

(¢) Seep.
p. 296,

&e.
388, of this vol. and note A p-[i.] See also vol.ii-
(d) See note N at the end, p- [xx.]

(¢) See note N N at the end, p. [xxi.]
(f) See note O at the end, p. [xxvi.]
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cular causes, an antipathy to alteration exists in
every society, of which we were thus admo-
nished centuries ago by the learned and pious
Hooker. “1If it be demanded by what means it
should come to pass that so many thousands of men
have been ignorant of principal moral duties, not
imagining the breach of them to be sin. If it be de-
manded why the idolater is not ashamed to speak
unto that which hath no life; to call on him that
is weak for health : to pray for life unto im which
is dead ? Be it remembered that—Lewd and wicked
custom, beginning, perhaps, at the first, amongst
few, afterwards spreading unto greater multitudes,
and so continuing from time to time, may be of force
even in plain things to smother the light of natural
understanding, because men will not bend their wits
to examine, whether things, wherewith they have
been accustomed, be good or evil; and thus, by pro-
cess of time, wicked custom prevails and is kept as a
law. The authority of rulers, the ambition of crafts-
men, and such like means thrusting forward the ig-
norant and increasing their superstition.”

The advantage of this antipathy to alteration is
its preventing the hasty admission of error : —the
evil is its retarding the progress of good. The re-
sistance of error should be, but never is, the limit
of its influence.(¢) To the advice of the prophet,
““ State super vias antiquas et videte quanamn sit via

(¢) See note 1 at the end, p. [xvi.]
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recta et bona et ambulate in ea,” this antipathy ex;
claims, “ upon the old ways I will stand : rigllt}‘i’
wrong I will stand in them.” Does philO.SOP oy
propose any measure to meliorate the condition -
mankind : the placing a light house on a rock 1116
the ocean, or the establishment of an university ; ¥ ,
abolition of the lottery, or the abolition of the Sl‘}vn
trade; the annihilation of torture, or the mitigat‘lo"
of sanguinary punishment, this labour of love is i
mediately resisted, and the evil prolonged for age®

“ If providence
Out of our evil seck to bring forth good,
Our labour must be to pervert that cnd,
And oul of good still to find means of evil;”

Have we not seen, in our own time, the Powc.l'
of this antipathy to perpetuate established erro’
by preserving for centuries the tyranny of arb”
trary imprisonment for debt. Christians wer®
near two thousand years ago, admonished of the
duty of forgivencss ;

and philosophy, during thié
long interval

» Taised its voice amidst the pl‘ayers
of our religion, crying out, « Man ought not t0
be judge in his own cause and assign the punish‘
nishment of his own pain :"—hut wisdom cricth out
in the streets, and no man regardeth her. It
was not until after the struggle of centuries that 1€;
ligion and philosophy triumphed over the senseless
clamour of ignorance, by the abolition, in the first
year of the reign of his present majesty, of this abo”
mination to the land. ’
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Such is the power of attachment to custom.—
But resistance to reform is not the only excess of
this antipathy, It is always disposed, according to
the spirit of the times, to persccute the reformer.
Who ean forget the fate of Phocion; of Socrates ; of
Galileo, grown old, a prisoner to the inquisition,
or of Ridley and Latimer? In the present times, in
this happy country, wherg the irascible passions are
restrained by knowledge, and the public manners
softened by civilization, these errors lave ceased.
The enquirer, who docs not suffer worldly distine-
tions to have precedence in his thoughts, has nothing
to fear but suspicion and reproach, upon which he
calculates, and, to a certain extent, approves. In
these reproaches it may, however, be scen that the
spririt, although subdued, is not destroyed. But
the time, if not arrived, scems fast approaching,
when authority will recognize the doctrine of this
great philosopher, « that power to do good is the
true and lawful end of aspiring 5 for good thoughts,
though God accept them, yet towards men are little
better than good dreams, except they be put in
act; and that cannot be without power and place,
as the vantage and commanding ground :” and when
all society ‘will unite with him in thinking that we
ought not “ to tear and rend one another with con-
tradictions: and, in a civil rage, to bear arms and
wage war against oursclves : but rather that, a peace
concluded we ought, with joint forces, to direct our

VOL. V, c
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strength against nature herself: and take her high
towers, and dismantle her fortified holds, and th¥®
enlarge the borders of man’s dominion, as far 89
Almighty God of his goodness shall permit.”



A BRIEF DISCOURST
or

THE HAPPY UNION

OF THE KINGDOMS OF

ENGLAND AND SCOTLAND,

DPedieated in private to his Majesty.*

I po not find it strange, cxccllent king, that when
Heraclitus, he that was surnamed the obscure, had
set forth a certain book which is not now extant,
many men took it for a discourse of nature, and many
others took it for a treatise of policy. For there is a
great affinity and consent between the rules of na-
ture, and the true rules of policy : the one being
nothing else but an order in the government of the
world ; and the other an order in the government of
an estate. And therefore the education and erudi-
tion of the kings of Persia was in a science which
was termed by a name then of great reverence, but
now degencrate and taken in the ill part. For the
Persian magic, which was the sccret literature of
their kings, was an application of the contemplations
and observations of nature unto a sense politic;
taking the fundamental laws of nature, ‘and the

* Printed in 1603, in 12mo.
Vou. v, B
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branches and passages of them, as an o;‘iginﬂl or
first model, whence to take and describe a copy and
imitation for government.

After this manner the foresaid instructors 5.3'°
before their kings the cxamples of the celestiol
bodies, the sun, the moon, and the rest, which hﬂ_"c
great glory and veneration, but no rest or intermis”
sion 5 being in a perpetual office of motion, fox"th":
cherishing, in turn and in course, of inferior bodies*
expressing likewise the true manner of the mOti"'ns
of government, which though they ought to be Swlft
and rapid in respect of dispatch and occasions, Y€
are they to be constant and regular, without waver”
ing or confusion.

So did they represent unto them how the heaven®
do not enrich themselves by the earth and the sea¥
nor keep no dead stock, nor untouched treasures ©
that they draw to them from below ; but whats®”
ever moisture they do levy and take from both €€’
ments in vapours, they do spend and turn back agai®

inshowers, only holding and storing them upfora £imeés

to the end to issue and distribute them in season.

But chiefly, they did express and expound unt?
them that fundamental law of nature, whereby all
things do subsist and are preserved ; which is, that
every thing in nature, although it hath its privﬂte
and particular affection and appetite, and doth follo¥
and pursue the same in small moments, and when it
is free and delivered from more general and commo?,
respects 3 yet, nevertheless, when there is questiorl
or case for sustaining of the more general, they
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farsake their own particularities, and attend and
conspire to uphold the public.

So we see the iron in small quantity will ascend
and approach to the loadstone upon a particular sym-
pathy : but if it be any quantity of moment, it
leaveth its appetite of amity to the loadstone, and,
like a good patriot, falleth to the earth, which is the
place and region of massy bodies.

So again the water and other like bodics do fall
towards the centre of the earth, which is, as was said,
their region or country : and yet we see nothing
more usual in all water-works and engines, than that
the water, rather than to suffer any distraction or
disunion in nature, will ascend, forsaking the love to
its own region or country, and applying itself to the
body next adjoining.

But it were too long a digression to proceed to
more examples of this kind.  Your majesty yourself
did fall upon a passage of this nature in your gracious
speech of thanks unto your council, when acknow-
ledging princely their vigilances and well-deservings,
it pleased you to note, that it was a success and
event above the course of nature, to have so great
change with so great a quict: forasmuch as sudden
mutations, as well in state as in nature, are rarely
without violence and perturbation: so as still I con-
clude there is, as was said, a congruity between the
principles of nature and policy. And lest that
instance may seem to oppone to this assertion, I may
even in that particular, with your majesty’s favour,
offer unto you a type or pattern in nature, much re-
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sembling this event in your state; namely, eortl”
quakes, which many of them bring ever much terro¥
and wonder, but no actual hurt ; the earth trembling
for a moment, and suddenly stablishing in perfect
quiet as it was before.

This knowledge then of making the governm‘"nt
of the world a mirror for the government of a state
being a wisdom almost lost, whercof the reason
take to be because of the difficulty for onc man 0
embrace both philosophies, 1 have thought good to
make some proof, as far as my weakness and the
straits of time will suffer, to revive in the handling of
one particular, wherewith now T most humbly pré¢”
sent your majesty : for surcly, as hath been said, it 8
a form of discourse anciently used towards kings’
and to what king should it be more proper than to #
king that is studious to conjoin contemplative virtu®
and active virtue together ?

Your majesty is the first king that had the
honour to be ““ lapis angularis,” to unite these tW°
mighty and warlike nations of England and Scotland
under one sovereignty and monarchy. It doth not ap*.
pear by the records and memoirs of any true historys
or scarcely by the fiction and pleasure of any fabulou$
narration or tradition, that cver, of any antiquitys
this island of Great Britain was united under one
king before this day. And yet there be no moun”
tains nor races of hills, there be no scas or grcat
rivers, there is no diversity of tongue or languageé
that hath invited or provoked this ancient separation
or divorce. The lot of Spain was to have the several
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kingdoms of that continent, Portugal only excepted,
to be united in an age not long past ; and now in our
age that of Portugal also, which was the last that
held out, to beincorporate with the rest. The lot of
France hath been, much about the same time, like-
wise, to have re-annexed unto that crown the several
duchies and portions which were in former times
dismembered. The lot of this island is the last
reserved for your majesty’s happy times, by the spe-
cial providence and favour of God, who hath brought
your majesty to this happy conjunction with the
great consent of hearts, and in the strength of your
years, and in the maturity of your experience. It
resteth but that, as I promised, I set before your
majesty’s princely consideration, the grounds of na-
ture touching the union and commixture of bodies,
and the correspondence which they have with the
grounds of policy in the conjunction of states and
kingdoms.

First, therefore, that position, « Vis unita fortior,”
being one of the common notions of the mind,
needeth not much to be induced or illustrated.

We see the sun when he entereth, and while he
continueth under the sign of Leo, causeth more ve-
hement heats than when he is in Cancer, what time
his beams are nevertheless more perpendicular. The
reason whereof, in great part, hath been truly
ascribed to the conjunction and corradiation, in that
place of heaven, of the sun with the four stars of the

first magnitude, Sirius, Canicula, Cor Leouis, and
Cauda Leonis.
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So the moon likewise, by ancient tradition, while
she is in the same sign of Leo, is said to be at the
heart, which is not for any affinity which that plac®
of heaven can have with that part of man’s body, bub
only because the moon is then, by reason of the cot”
Junction and nearness with the stars aforenamed, n
greatest strength of influence, and so worketh upo®
that part in inferior bodies, which is most vital a9
principal.

So we see waters and liquors, in small quantitys
do casily putrify and corrupt ; but in large quallt?ty
subsist long, by reason of the strength they recelV®
by union.

So in ecarthquakes, the more general do Jittle
hurt, by reason of the united weight which they
offer to subvert; but narrow and particular carth”
quakes have many times overturned whole towns 804
cities, '

So then this point touching the force of union 1
evident : and therefore it ig more fit to speak of th,e
manner of union ; wherein again it will not be pert?
nent to handle one kind of union, whicl, is union »¥

victory, when one body doth merely subdue anothets
and converteth the same

into its own nature, €%
tinguishing

and expulsing what part socver of it l_t
cannot overcome.  As when the fire converteth the
wood into fire, purging away the smoke and the
ashes as unapt matter to inflame: or when the body
of a living creature dotl convert and assimilate food
and nourishment, purging

and cxpelling whatsoeve!
it cannot convert.

For these representations do
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answer in matter of policy to union of countries by
conquest, where the conquering state doth ex-
tinguish, extirpate, and expulse any part of the state
conquered, which it findeth so contrary as it cannot
alter and convert it. And thercfore, leaving violent
unions, we will consider only of natural unions.

The difference is excellent which the best ob-
servers in nature do take between “ compositio” and
““ mistio,” putting together, and mingling: the one
being but a conjunction of bodies in place, the other
in quality and consent : the one the mother of sedi-
tion and alteration, the other. of peace and con-
tinuance : the one rather a confusion than an union,
the other properly an union. Therefore we sce
those bodies, which they call *“ imperfecte mista,” last
not, but are speedily dissolved. Tor take, for exam-
ple, snow or froth, which are compositions of air and
water, and in them you may behold how casily they
sever and dissolve, the water closing together and
cxcluding the air.

So those three bodies which the alchemists do so
much celebrate as the three principles of things;
that is to say, carth, water, and oil, which it pleaseth
them to term salt, mercury, and sulphur, we see, if
they be united only by composition or putting
together, how weakly and rudely they do incor-
porate: for water and carth make but an imperfect
slime ; and if they be forced together by agitation,
yet upon a little settling, the carth resideth in the
bottom. So water and oil, though by agitation it be
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brought into an ointment, yet after a little settling
the oil will float on the top. So as such imperfect
mixtures continue no longer than they are forced ;
and still in the end the worthiest getteth above.

But otherwise it is of perfect mixtures. For we
sec these three bodies, of earth, water, and oil, when
they are joined in a vegetable or mineral, they are
80 united, as without great subtlety of art and force
of extraction, they cannot be separated and reduced
into the same simple bodies again. So as the
difference between *“ compositio” and  mistio” clearly
set down is this ; that  compositio” is the joining or
putting together of bodics without a new form : and
“ mistio” is the joining or putting together of bodies
under a new form : for the new form is  commune

“ vinculum,” and without that the old forms will be
at strife and discord.

Now to reflect this light of nature upon matter of
estate; there hath been put in practice in govern-
ment these two several kinds of policy in uniting and
conjoining of states and kingdoms; the one to re-
tain the ancient form still severed, and only con-
joined in sovereignty; the other to superinduce &
new form agreeable and convenient to the entire
estate. 'The former of these hath been more usual,
and is more easy; but the latter ig more happy.
For if a man do attentively revolve histories of all na-
tions, and judge truly thereupon, he will make this
conclusion, that there was never any states that ,
were good commixtures but the Romans ; which
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because it was the best state of the world, and is the
best example of this point, we will chiefly insist
thereupon.

In the antiquities of Rome, Virgil bringeth in
Jupiter by way of oracle or prediction speaking of
the mixture of the Trojans and the Italians :

Sermonem Ausonii patrium moresque tenebuut :

Utque est, nomen erit: commixti corpore tantum

Subsident T'eucri; morem ritusque sacrorumn

Adjiciam : faciamgue omnes uno ore Latinos.

Hinc genus, Ausonio mixtum quod sanguine surget,

Supra homines, supra ire Deos pietate videbis.

Zn, xii. 834,
Wherein Jupiter maketh a kind of partition or dis-
tribution : that Italy should give the language and
the laws ; Troy should give a mixture of men, and
some religious rites ; and both people should meet
in one name of Latins.

Soon after the foundation of the city of Rome,
the people of the Romans and the Sabines mingled
upon equal terms : wherein the interchange went so
even, that, as Livy noteth, the one nation gave the
hame to the place, the other to the people. TFor
Rome continued the name, but the people were
called Quirites, which was the Sabine word, derived
of Cures the country of Tatius,

But that which is chiefly to be noted in the
whole continuance of the Roman government ; they
-Were so liberal of their naturalizations, as in effect
they made perpetual mixtures. For the manner
Was to grant the same, not only to particular persons,
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but to families and lineages ; and not only so, but to
whole cities and countries. So as in the end it came

to that, that Rome was « communis patria,” as some
of the civilians call it.

So we read of St. Paul, after he had been beaten
with rods, and thereupon charged the officer with the
violation of the privilege of a citizen of Rome; the
captain said to him, “ Art thou then a Roman ? That
“ privilege hath cost me dear.” T'o whom St. Paul
replied, “ But I was so born;” and yet, in another
place, St. Paul professeth himself, that he was a JeWw
by tribe: so as it is manifest that some of his ances-
tors were naturalized ; and so it was conveyed to him
and their other descendents.

So we read, that it was one of the first despites
that was done to Julius Casar, that whereas he had
obtained naturalization for a city in Gaul, one of
the city was beaten with rods of the consul
Marcellus.

So we read in Tacitus, that in the cmperor
Claudius’s time, the nation of Gaul, that part which
is called Comata, the wilder part, were suitors to be
made capable of the honour of being senators and
officers of Rome. His words are these ; « Cum de
“ supplendo senatu agitarctur, primoresque Galliees
“ quae Comata appellatur, feedera, et civitatem Roma-
“ nam pridem assecuti, jus adipiscendorum in urbe
“ honorum expeterent ; multus ea super re variusque
“ rumor, et studiis diversis, apud principem certaba-
“tur.”  And in the end, after long debate, it was
ruled they should be admitted. o
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So likewise, the authority of Nicholas Machiavel
Seemeth not to be contemned; who enquiring the
Causes of the growth of the Roman empire, doth give
judgment; there was not one greater- than this,
that the state did so easily compound and incorporate
With strangers.

It is true, that most estates and kingdoms have
taken the other course: of which this effect hath
followed, that the addition of further empire and
territory hath been rather matter of burden, than
matter of strength unto them: yea, and farther
it hatk kept alive the seeds and roots of revolts and
rebellions for many ages ; as we may see in a fresh
and notable example of the kingdom of Arragon :
which, though it were united to Castile by marriage,
and not by conquest ; and so descended in hereditary
union by the space of more than an hundred ycars;
yet because it was continued in a divided govern-
ment, and not well incorporated and cemented with
the other crowns, entered into a rebellion upon
point of their © fueros,” or libertics, now of very late
years. ‘

Now to speak briefly of the several parts of that
form, whereby states and kingdoms are perfectly
united, they are, besides the sovereignty itself, four
il number; union in name, union in language,
union in laws, union in cmployments.

For name, though it seem but a superficial and
Outward matter, yet it carrieth much impression and
enchantment : the general and common name of
Graocia made the Grecks always apt to unite, though
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otherwise full of divisions amongst themselves,
against other nations whom they called barbarous:

The Helvetian name is no small band to knit to-
gether their leagues and confederacies the faster
The common name of Spain, no doubt, hath been &
special means of the better union and conglutinatiO“
of the several kingdoms of Castile, Arragon, Granadd,
Navarre, Valentia, Catalonia, and the rest, compre”
hending also now lately Portugal.

For language, it is not needful to insist upon it}
because both your majesty’s kingdoms are of one
language, though of several dialects ; and the dif-
ference is s0 small between them, as promiseth rather

an enriching of onc language than a continuance
of two.

For laws, which are the principal sinews of

government, they be of three natures; ¢ jura,"
which T will term freedoms oy abilities,

““leges,” and
“ mores.”

Tor abilities and frecdoms, they were amongst the
Romans of four kinds, or rather degrees. «Jus con-
“nubii, jus civitatis, jus suffragii,” and « jus petitionis”
or “honorum.” “ Jus connubii” is a thing in these

times out of use: for marriage is open between all

diversities of nations. * Jus civitatis” answereth to

that we call denization or naturalization, * Jus
“ suffragii” answereth to the voice in parliament.
“Jus petitionis” answereth to place in council of
office. And the Romans did many times sever
these freedoms ; granting « Jus connubii, sine civi-
“ tate,” and “ civitatem, sine suffragio,” and « suffra-
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“ gium, sine jure petitionis,” which was commonly
with them the last. ‘

For those we called « leges,” it is a matter of
curiosity and inconveniency, to seek either to extir-
pate all particular customs, or to draw all subjects to
one place or resort of judicature and session. It
sufficeth there he an uniformity in the principal and
fundamental laws, both ecclesiastical and civil : for
in this point the rule holdeth which was pronounced
by an ancient father, touching the diversity of rites
in the Church ; for finding the vesture of the queen
In the psalm, which did prefigure the Church, was of
divers colours; and finding again that Christ’s coat
was without a scam, he concluded well, “ in veste
“ varietas sit, scissura non sit.”

For manners : a consent in them is to be sought

industriously, but not to be enforced: for nothing
amongst people breedeth so much pertinacy in hold-
ing their customs, as sudden and violent offer to re-
move them.

And as for employments, it is no more, but an
indifferent hand, and exccution of that verse :

Tros, Tyriusque mihi nullo discrimine agetur.

There remaincth only to remember out of the
grounds of nature the two conditions of perfect mix-
ture ; whereof the former is time: for the natural
Philosophers say well, that ¢ compositio” is * opus ho-
“ minis,” and ¢ mistio opus naturg.” Toritis the duty
of man to make a fit application of bodics together :
but the perfect fermentation and incorporation of
them must be left to time and nature; and un-
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natural hasting thereof doth disturb the work, and
not dispatch it.

So we see, after the graft is put into the stock
and bound, it must be left to time gnd naturc t©
make that “ continunm,” which at the first was bub
“ contiguum.” And it is not any continual pressing O

thrusting together that will prevent nature’s seasons

but rather hinder it.  And so in liquors, those con”

mixtures which are at the first troubled, grow after
clear and settled by the benefit of rest and time.
The second condition is, that the greater draw
the less. So we see when two lights do meet
the greater doth darken and dim the less. And
when a smaller river runneth into a greater, it Joseth

both its name and stream. And hercof, to con-

clude, we see an excellent example in the kingdoms
of Judah and Isracl. The kingdom of Judah con-
tained two tribes ; the kingdom of TIsracl contained
ten. King David reigned over Judah for certain
years; and, after the death of Ishbosheth, the son of
Saul, obtained likewise the kingdom of Isracl. This
union continued in him, and likewise in his som
Solomon, by the space of seventy years, at leasts
between them both : but yet, because the seat of the
kingdom was kept still in Judah, and so the less
sought to draw the greater : upon the first occasion
offered, the kingdoms brake again, and so continued
ever after.

Thus having in all humbleness made oblation t0
your majesty of these simple fruits of my devotion
and studies, I do wish, and do wish it not in the na-
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ture of an impossibility, to my apprehension, that
this happy union of your majesty’s two kingdoms of
England and Scotland, may be in as good an hour,
and under the like divine providence, as that was
between the Romans and the Sabines.



CERTAIN
ARTICLES OR CONSIDERATIONS
TOUCHING
THE UNION OF THE KINGDOMS
oF
ENGLAND AND SCOTLAND.

Collected and dispersed for his Majesty’s better Service.

Your majesty, being, I doubt not, directed and con”
ducted by a better oracle than that which was given
for light to neas in his peregrination, “ Antiquam
“ exquirite matrem,” hath a royal, and indecd an
heroical desire to reduce these two kingdoms of
England and Scotland into the unity of their ancient
mother kingdom of Britain. Wherein as I would
gladly applaud unto your majesty, or sing aloud
that hymn or anthem,  Sic itur ad astra;” so in &
more soft and submissive voice, I must necessarily
remember unto your majesty that warning or caveat,
“ Ardua qua pulchra:” it is an action that re-
quireth, yea, and needeth much, not only of your ma-
jesty’s wisdom, but of your felicity. In this argument
I presumed at your majesty’s first entrance to write
a few lines, indeed scholastically and speculatively,
and not actively or politicly, as I held it fit for me at
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that time; when neither your majesty was in that
Your desirc declared, nor mysclf in that service used
or trusted. But now that both your majesty hath
opened your desire and purpose with much admira-
tion, even of those who give it not so full an appro-
bation, and that myself was by the Commons graced
with the first vote of all the Commons selected for
that cause ; not in any estimation of my ability, for
therein so wise an assembly could not be so much
deccived, but in an acknowledgment of my extreme
labours and integrity ; in that business 1 thought
myself every way bound, both in duty to your
Mmajesty, and in trust to that house of parliament,
and in consent to the matter itself, and in confor-
mity to mine own travels and beginnings, not to
neglect any pains that may tend to the furtherance
of so excellent a work; wherein I will endeavour
that that which I shall set down be * nihil minus
“quam verba :” for length and ornament of speech are
to Le used for persuasion of multitudes, and not for
information of kings ; especially such a king as is the
0}11y instance that ever I knew to make a man of
Plato’s opinion, “ that all knowledge is but remem-
“ brance, and that the mind of man knoweth all
“ things, and demandeth only to have her own
“Notions excited and awaked :” which your ma-
Jesty’s rare and indeed singular gift and faculty
of swift apprehension, and infinite expansion or mul-
tiplication of another man’s knowledge by your
°wn, as I have often obscrved, so I did extremely
admire in Goodwin’s cause, being a matter full of
VOL. v, c
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secrets and mysterics of our laws, merely new unt®
you, and quite out of the path of your educations
reading, and conference : wherecin, nevertheless, upo®
a spark of light given, your majesty took in so deX”
trously and profoundly, as if you had been indeed
“ anima legis,” not only in execution, but in under-
standing : the remembrance whereof, as it will never
be out of my mind, so it will always be a warning to
me to seek rather to excite your judgment brieflys
than to inform it tediously ; and if in a matter
of that nature, how much more in this, wherein you*
princely cogitations have wrought themselves, a¥
been conversant, and wherein the principal 1ight
proceeded from yourself.

And therefore my parpose is only to break thi®
matter of the union into certain short articles an
questions, and to make a certain kind of anatomy O
analysis of the parts and members thereof: not thab
I am of opinion that all the questions which I no¥
shall open, were fit to be in the consultation of the
commissioners propounded.  For I hold nothing 89
great an cnemy to good resolution, as the making of
too many questions ; especially in assemblies which
consist of many. For princes, for avoiding of dis-
traction, must take many things by way of ad-
mittance ; and if questions must be made of thends

rather to suffer them to arise from others, than t0
grace them and authorise them as

themselves.  But unto your majes
deration, to whom it may be bet

propounded fro®
ty’s private consl®

ter sort with me
rather to speak as a remembrancer than as a coun”
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sellor, I have thought good to lay before you all the
branches, lincaments, and degrees of this union, that
upon the view and consideration of them and their
circumstances, your majesty may the more clearly
discern, and more rcadily call to mind which of
them is to be embraced, and which to be rejected :
and of these, which arc to be accepted, which of
them is presently to be procceded in, and which
to be put over to farther time. And again, which of
them shall require authority of parliament, and
which are fitter to be effected by your majesty’s
royal power and prerogative, or by other policies or
means; and lastly, which of them is liker to pass
with difficulty and contradiction, and which with
more facility and smoothness.

First, therefore, to begin with that question, that,
I suppose, will be out of question.

Whether it be not meet, that the statutes, which
were made touching Scotland or the Scotish nation,
while the kingdoms stood severed, be repealed ?

It is true, there is a diversity in these; for some
of these laws consider Scotland as an enemy's
country ; other laws consider it as a foreign country
only : as for example ; the law of Rich. [I. anno 7.
~ which prohibiteth all armour or victual to be carried
to Scotland; and the law of 7 of K. Henry VIL
that cnacteth all the Scotish men to depart the
realm within a time prefixed. Both these laws,
and some others, respect Scotland as a country of
hostility: but the law of 22 of Edward IV. that en-
dueth Berwick with the liberty of a staple, where all
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Scotish merchandises should resort that should ¢
uttered for England, and likewise all English mel:'
chandises that should be uttered for Scotland ; thls’
law beholdeth Scotland only as a foreign nation’
and not so much neither; for there have beed
erected staples in towns of England for some comm?”
dities, with an exclusion and restriction of other
parts of England,

But this is a matter of the least difficulty ; youf
majesty shall have a calendar made of the laws, an .
a brief of the effect ; and so you may judge of'them"1
and the like or reciproque is to be done by Scotlan
for such laws as they have concerning England and
the English nation,

The second question is, what laws, customss
commissions, officers, garrisons, and the like, are t€
be put down, discontinued or taken away upon the
borders of both realms ?

To this point, because I am not acquainted with
the orders of the marches, I can say the less.

Herein falleth that question, whether that the
tenants, who hold their tenants’ rights in a g;reatffr
freedom and exewption, in consideration of thei
service upon the borders, and that the countries
themselves, which are in the same respect discharged
of subsidies and taxes, should not now be brought t0
be in one degree with other tenants and countries
“ nam cessante causa, tollitur effectus ?” W hereins
in my opinion, some time would be given ; < quid
“ adhuc corum messis in herba est :” but some present
ordinance would be made to take cffect at o futurc
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time, considering it is one of the greatest points and
marks of the division of the kingdoms. And because
reason doth dictate, that where the principal S0-
lution of continuity was, there the healing and con-
solidating plaster should be chiefly applied ; there
would be some farther device for the utter and per-
petual confounding of those imaginary bounds,
as your majesty termeth them: and therefore it
would be considered, whether it were not convenient
to plant and ercct at Carlisle or Berwick some
council or court of justice, the jurisdiction whereof
might extend part into England and part into
Scotland, with a commission not to proceed precisely,
or merely according to the laws and customs either
of England or Scotland, but mixtly, according to in-
structions by your majesty to be sct down, after the
imitation and precedent of the council of the marches
here in England, erected upon the union of Wales?

The third question is that which many will make
a great question of, though perhaps your majesty
will make no question of it ; and that is, whether
your majesty should not make a stop or stand
here, and not to proceed to any farther union,
contenting yourself with the two former articles
or points.

For it will be said, that we are now well, thanks
be to God and your majesty, and the state of neither
kingdom is to be repented of; and that it is true
Wwhich Hippocrates saith, that « Sana corpora difficile
““medicationes ferunt,” it is better to make alterations
n sick bodies than in sound. The consideration
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of which point will rest upon these two branches :
what inconveniences will ensue with time, if the
rcalms stand as they are divided, which are yet not
found nor sprung up. Tor it may be the sweetness
of your majesty’s first entrance, and the great bene-
fit that both nations have felt thereby, hath covered
many inconveniences : whicli, nevertheless, be your
majesty’s government never so gracious and politics
continuance of time and the accidents of time may
breed and discover, if the kingdoms stand divided.

The second branch is; allow no manifest or im-
portant peril or inconvenience should ensue of the
continuing of the kingdoms divided, yet on the other
side, whether that upon the farther uniting of them,
there be not like to follow that addition and increaseo
wealth and reputation, as is worthy your majesty’s
virtues and fortune, to be the author and founder ofs
for the advancement and exaltation of your majesty’s
royal posterity in time to come ?

But admitting that your majesty should proceed
to this more perfect and entire union, wherein your
majesty may say, “ Majus opus moveo ;” to enter into
the parts and degrees thereof, T think fit first to set
down, as in a brief table, in what points the nations
stand now at this present time already united, and in
what points yet still severed and divided, that your
majesty may the better see what is done, and what i
to be done; and how that which is to be done i8
to be inferred upon that which is done,

The points wherein the nations stand already
united are :
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In sovercignty.

In the relative thereof, which is subjection.

In religion.

In continent.

In language.

And now lastly, by the peace by your majesty
concluded with Spain, in leagues and confederacies :
for now both nations have the same friends and the
same enemies.

Yet notwithstanding there is none of the six
points, wherein the union is perfeet and consum-
Mate; but every of them hath some scruple or
Tather grain of separation inwrapped and included in
them.

For the sovereignty, the union is absolute in your
majesty and your generation ; but if it should so be,
which God of his infinite mercy defend, that your
issue should fail, then the descent of both realms doth
resort to the several lines of the several bloods royal.

For subjection, T take the law of England to be
clear, what the law of Scotland is I know not, that all
Scotsmen from the very instant of your majesty’s
reign begun arc become denizens, and the post-
“ nati”are naturalized subjects of England for the time
forwards: for by our laws none can be an alien l.)ut
he that is of another allegiance than our sovereign
lord the king’s : for there be but two sorts of alie'ns,
Whereof we find mention in our law, an ahe’n
ami, and an alien encmy ; whercof the f:ormer l;
& subject of a state in amity with the kmg, l::lt
the latter a subject of a state in hostility :
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whether he be one or other, it is an essential dif‘)
ference unto the definition of an alien, if he be not of
the king’s allegiance; as we see it evidently in the
precedent of Ireland, who since they were subjects
to the crown of England, have ever been inheritable
and capable as natural subjects; and yet not by any
statute or act of parliament, but merely by the com-
mon-law, and the reason thereof. So as there is 10
doubt, that every subject of Scotland was, and is it
like plight and degree, since ‘your majesty’s coming
in, as if your majesty had granted particularly your
letters of denization or naturalization to cvery ©
them, and the “ post-nati” wholly natural. But then
on the other side, for the time backwards, and for
those that were “ ante nati,” the blood is not by law
naturalized, so as they cannot take it by descent
from their ancestors without act of parliament : and
therefore in this point there is g defect in the union
of subjection.

Tor matter of religion, the union is perfect in
points of doctrine ; but in matter of discipline and
government it is imperfect.

For the continent, it is true there are no natursl
boundaries of mountains or seas, or navigable rivers ;
but yet there are badges and memorials of borders ; ©
which points T have spoken before.

For the language, it is true the nations are
“unius labii,” and” have not the first curse of dis
union, which was confusion of tongues, whereby one
understood not another. But yet the gdialect i
differing, and it remaineth a kind of mark of distinc-
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tion. But for that, * tempori permittendum,” it is

to be left to time. For considering that both
]anguages do concur in the principal office and duty
of a language, which is to make a man’s self under-
stood : for the rest, it is rather to be accounted, as
Was said, a diversity of dialect than of language:
and, as I said in my first writing, it is like to bring
forth the enriching of one language, by compound-
ing and taking in the proper and significant words
of either tongue, rather than a continuance of two
languages.

For leagues and confederacies, it is true, that
neither nation is now in hostility with any state,
wherewith the other nation is in amity : but yet so,
as the leagues and treaties have been concluded
with either nation respectively, and not with both
jointly ; which may contain some diversity of arti-
cles of straitness of amity with one more than with
the other.

But many of these matters may perhaps be of
that kind, as may fall within that rule, « In veste
“ varietas sit, scissura non sit.”

Now to descend to the particular points wherein
the realms stand severed and divided, over and
besides the former six points of separation, which 1
have noted and placed as defects or abatements of the
SiX points of the union, and thercfore shall not need
to be repeated : the points, I say, yet remaining,
I will divide into external and internal.

- The external points therefore of the separation
are four,
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1. The several crowns, I mean the ceremonial
and material crowns.

2. The second is the several names, stiles, or 8P°
pellations.

3. The third is the severa) prints of the scals.

4. The fourth is the several stamps or marks 0
the coins or moneys.

It is true, that the external are in some respect

and parts much mingled and interlaced with co®”
siderations internal ; and that they may be as ef-

fectual to the true union, which must be the work of
time, as the internal, because they are operative upo®
the conceits and opinions of the people ; the uniting

of whose hearts and affections is the life and true end
of this work.

Tor the ceremonial erowns, the question will bes
whether there shall be framed one new impel'ial
crown of Britain to be used for the times to come !
Also, admitting that to be thought convenient
whether in the frame thereof there shall not be
some reference to the crowns of Ireland and France!

Also whether your majesty should repeat OF
iterate your own coronation and your queen’s, OF
only ordain that such new crown shall be used
by your posterity hereafter ?

The difficulties will be in the conceit of some i
equality, whereby the realm of Scotland may be
thought to be made an accession unto the realm of
England. But that resteth in some circumstances’
for the compounding of the two crowns is equal ; the
calling of the new crown the crown of Britain 18
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¢qual.  Only the place of coronation, ifit shall be at
Westminster, which is the ancient, august, and
Sacred place for the kings of England, may seem to
Make an inequality. And again, if the crown of
Scotland be discontinued, then that ccremony, which
I'hear is used in the parliament of Scotland in the
absence of the kings, to have the crowns carried in
solemnity, must likewise cease.

TFor the name, the main question is, whether
the contracted name of Britain shall be by your
majesty used, or the divided names of England and
Scotland ?

Admitting there shall be an alteration, then the
case will require these inferior questions :

Tirst, whether the name of Britain shall only be
used in your majesty’s stile, where the entire stile 18
recited ; and in all other forms the divided names to
remain both of the realms and of the people? or
otherwise, that the very divided names of realms and
people shall likewise be changed or turned iuto spe-
cial or subdivided names of the general name; that
s to say, for example, whether your majesty in your
stile shall denominate yourself king of Britain,
Fl"ance, and Ireland, &c. and yet nevertheless, in
any commission, writ, or otherwisc, where your
Majesty mentions England or Scotland, you shall
Yetain the ancient names, as  secundum consuctudi-
“nem regni nostri Anglize;” or whether those divided
Names shall be for ever lost and taken away, and
turned into the subdivisions of South-Britain and
North-Britain, and the people to be South- Britons
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and North-Britons ? And so in the example aforé”
said, the tenour of the like clause to run « secundu™
¢ consuetudinem Britannize australis,”

Also, if the former of these shall be thought con-
venient, whether it were not better for your mﬂjcsty
to take that alteration of stile upon you by Pl’ocla'
mation, as Edward the third did the stile of Franc®
than to have it enacted by parliament ? ,

Also, in the alteration of the stile, whether it
were not better to transpose the kingdom of Il’eland’
and put it immediately after Britain, and so plac?
the islands together; and the kingdom of France”
being upon the continent, last 3 in regard that thes®
islands of the western ocean seem by nature P
providence an entire empire in themselves ; and als®
that there was never king of England so entirely
possest of Ireland, as your majesty is: so as yOUT
stile to run king of Britain, Ireland, and the islands
adjacent, and of France, &e.

The difficulties in this have been already, throughl
beaten over ; but they gather but to two heads.

The one, point of honour and loye to the forme”
names.

The other, doubt, lest the alteration of the nam?
may induce and involve an alteration of the laws an
policies of the kingdom; both which, if your m#
Jesty shall assume the stile by proclamation, and not
by parliament, are in themselves satisficd : for theP
the usual names must needs remain in writs and 1€
cords, the forms whereof cannot be altered but by act
of parliament, and so the point of honour satisfied:
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And again, your proclamation altereth no law, and so
t'he seruple of a tacit or implied alteration of laws
likewise satisfied. But then it may De considered,
Whether it were not a form of the greatest honour, if
the parliament, though they did not enact it, yet
.Should become suitors and petitioners to your ma-
Jesty to assume it ?

Tor the seals, that there should be but one great
seal of Britain, and one chancellor, and that there
should only be a scal in Scotland for processes and
ordinary justice; and that all patents of grants of
lands or otherwise, as well in Scotland as in Eng-
land, should pass under the great scal here, kept
about your person; it is an alteration internal,
whereof I do not now speak.

But the question in this place is, whether the
great seals of England and Scotland should not be
changed into one and the same form of image and
superscription of Britain, which, nevertheless, is
requisite should be with some one plain or manifest
alteration, lest there be a buz, and suspect, that
grants of things in England may be passed by
the seal of Scotland, or ¢ e conversot”

Also, whether this alteration of form may not be
done without act of parliament, as the great seals
ba"e used to be heretofore changed as to their
Impressions ?

_ Tor the moneys, as to the real and internal con-
Sideration thercof, the question will be, whether your
Majesty shall not continuc two mints ? which, the
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distance of territory considered, I suppose will be of
necessity.

Secondly, how the standards, if it be not already
done, as I hear some doubt made of it in pOPular
rumour, may be reduced into an exact proportion for
the time to come; and likewise the computatio
tale, or valuation to be made exact for the money?
already beaten ?

That done, the last question is, which is only
proper to this place, whether the stamp or the imag®
and superscription of Britain for the time forWards
should not be made the self-same in both places'
without any difference at all? A matter also which
may be done, as our law is, by your majesty’s prero
gative without-act of parliament.

These points are points of demonstration, ad
“ faciendum populum,” but so much the more they 8°
to the root of your majesty’s intention, which is 0
imprint and inculcate into the hearts and head®
of the people, that they arc one people and oné
nation.

In this kind also 1 have heard it pass abroad
in speech of the ercction of some new order ©
knighthood, with a reference to the union, and f‘n
oath appropriate thereunto, which is a point likews?
deserves a consideration. So much for the extern®
points.

The internal points of separation are as fol'
loweth.

1. Several parliaments,
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2. Several councils of state.

3. Several officers of the crown.

4. Several nobilities.

5. Several laws.

G. Several courts of justice, trials, and processes.

7. Several receits and finances.

8. Several admiralties and merchandisings.

9. Several freedoms and liberties.

10. Several taxes and imposts.

As touching the several states ecclesiastical, and
the several mints and standards, and the several arti-
cles and treaties of intercourse with foreign nations, I
touched them before.

In these points of the strait and more inward
union, there will intervene one principal difficulty and
impediment, growing from that root, which Aristotle
in his Politics maketh to be the root of all division
and dissension in commonwealths, and that is equa-
lity and inequality. For the rcalm of Scotland is
now an ancient and noble realm, substantive of
itself,

But when this island shall be made DBritain, then
Scotland is no more to be considered as Scotland,
but a5 o part of Britain ; no more than England is to
be considered as KEngland, but as a part likewise of
Britain ; and consequently neither of these are to be
Considercd as things entire of themselves, but in the
Proportion that they bear to the whole. And there-
fore let ug imagine,  Nam id mente possumus, quod
".aCtu non possumus,” that Britain had never been
divided, but had ever been one kingdom ; then that
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part of soil or territory, which is comprehended W%
der the name of Scotland, is in quantity, as I ha%
heard it esteemed, how truly I know not, not past &
third part of Britain; and that part of soil or ter”
ritory which is comprehended under the name °
England, is two parts of Britain, leaving to spea]f 0
any difference of wealth or population, and speakmi
only of quantity. So then if, for example, Scotla?
should bring to parliament as much nobility as Eng”
land, then a third part should countervail two parts?
“mnam si inzqualibus mqualia addas, omnia cru?
“ inzqualia”  And this, I protest before God af
your majesty, I do speak not as a man born in En8”
land, but as a man born in Britain. And therefor
to descend to the particulars :

For the parliaments, the consideration of ghot
point will fall into four questions.

1. The first, what proportion shall be kept
between the votes of England and the votes ©
Scotland ? X

2. The second, touching the manner of propos"
tion, or possessing of the parliament of causes there t0
be handled; which in England is ygeq to be don®
immediately by any member of the parliament, or bY
the prolocutor; and in Scotland is used to be don®
immediately by the lords of the articles ; whereof
the one form seemeth to have more liberty, and the
other more gravity and maturity : gngd therefore the
question will be whether of these shaj) yield to othels
or whether there should not b 4 mixture of both, bY

some commissions precedent t, every parliament, i



UNION OF ENGLAND AND SCOTLAND. 33

the nature of lords of the articles, and yet not
excluding the liberty of propounding in full par-
liament afterwards ?

3. The third, touching the orders of parliament,

how they may be compounded, and the best of either
taken ?

4. The fourth, how those, which by inheritance
or otherwise have offices of honour and ceremony in
both the parliaments, as the lord steward with us,
&c. may be satisfied, and duplicity accommodated ?

For the councils of estate, while the kingdoms
Stand divided, it should seem necessary to continue
several councils; but if your majesty should proceed
to a strict union, then howsoever your majesty may
establish some provincial councils in Scotland, as
there is here of York, and in the marches of Wales,
yet the question will be, whether it will not be more
convenient for your majesty, to have but one privy
council about your person, whereof the principal
officers of the crown of Scotland to be for dignity
sake, howsoever their abiding and remaining may be
as your majesty shall employ their sexvice? But this
Point belosigeth merely and wholly to your majesty’s
royal will and pleasure.

For the officers of the ecrown, the consideration
thereof will fall into thesc questions.

First, in regard of the latitude of your kingdom
and the distance of place, whether it will not be
Matter of necessity to continue the several officers,

¢cause of the impossibility for the service to be
Performed by one ?

VOL. v, b
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The second, admitting the duplicity of officer®
should be continued, yet whether there should 10%
be a difference, that one should be the princip?
officer, and the other to be but special and subalter? ’
As for example, one to be chancellor of Britain, 8%
the other to be chancellor with some special additio™
as here of the duchy, &c.

The third, if no such specialty or inferiority be
thought fit, then whether both officers should 0%
have the title and the name of the whole island a8
precincts ? as the lord Chancellor of England to be
lord Chancellor of Britain, and the lord Chancello®
of Scotland to be lord Chancellor of Britain, bo¢
with several provisos that they shall not intromit
themselves but within their several precincts. .

For the nobilities, the consideration thercof will
fall into these questions.

The first, of their votes in parliament, which W#°
touched before, what proportion they shall bear ¥
the nobility of England? wherein if the proporﬁioIl
which shall be thought fit be not full, yet you*
majesty may, out of your prerogative, supply it for
although you cannot make fewer of Scotland, ¥€*
you may make more of England.

‘The second is touching the place and precedenc®
wherein to marshal them according to the precedenc®
of England in your majesty’s stile, and according t°
the nobility of Ireland ; that is, all English earls firshs
and then Scotish, will be thought unequal for -SC“’.t'
land.  To marshal them according to antiquity, W ‘
be thought unequal for England. Because 1 he?'
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their nobility is generally more ancient: and there-
fore the question will be, whether the indifferentest
Way were not to take them interchangeably; as for
©Xample, first, the ancient earl of England, and then
the ancient earl of Scotland, and so * alternis
“ vicibus ?”

For the laws, to make an entire and perfect
Union,’ it is a matter of great difficulty and length,
both in the collecting of them, and in the passing of
them.

For first, as to the collecting of them, there must
be made by the lawyers of ecither nation a digest
under titles of their several laws and customs, as well
common laws as statutes, that they may be collated
and compared, and that the diversities may appear
and be discerned of.  And for the passing of them,
we see by experience that “ patrius mos” is dcar to
all men, and that men are bred and nourished up in
the love of it ; and therefore how harsh changes and
innovations are. And we see likewise what disputa-
tion and argument the alteration of some one law
doth cause and bring forth, how much more the
alteration of the whole corps of the law? T herefore
the first question will be, whether it be not good to
Proceed by parts, and to take that that is most
Necessary, and leave the rest to time? The parts
t.h ercfore or subject of laws, are for this purpose fit-
liest distributed according to that ordinary division of
Criminal and ciyil, and those of criminal causes into
Capital and penal.

The second question therefore is, allowing the
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general union of laws to be too great a work to e
brace ; whether it were not convenient that cases €&
pital were the same in both nations ; Tsay the case®
I do not speak of the proceedings or trials; thot
is to say, whether the same offences were not fit ¥
be made treason or felony in both places?

The third question is, whether cases penal, though
not capital, yet if they concern the public statC of
otherwise the dicipline of manners, were not fit 1ik¢”

wise to be brought into one degree, as the casé 0

. .. . . 4 (4
misprision of treason, the case of « praemunire, th

case of fugitives, the case of incest, the case of simony’
and the rest ?

But the question that is moye urgent than any of
these is, whether these cases at the least, be they o
an higher or inferior degree, wherein the fact cO™
mitted, or act done in Scotland, may pl‘ejlld'lce the
state and subjects of England, or « econverso,” are N9
to be reduced into one uniformity of law and punish'
ment ! As for example, a perjury committed it 2
court of justice in Scotland, cannot be prejudicial m
England, because depositions taken in Scotland
cannot be produced and used here iy England. But
a forgery of a deed in Scotland, I mean with a fa1s¢
date of England, may be used and given in evidenc®
in England. So likewise the depopulating of a toW?
in Scotland doth not directly prejudice the stat®
of England: but if an English merchant shall
carry silver and gold into Scotland, as he may, and
thence trnsport it into foreign parts, this prejudiceth
the state of England, and may be an evasion to all
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the laws of England ordained in that case; and
Fheref()l'e had need to be bridled with as severe a law
n Scotland as it is here in England.

Of this kind there are many laws.

The law of the 5th of Richard 1I. of going over
without licence, if there be not the like law in Scot-
land, will be frustrated and evaded : for any subject
of England may go first into Scotland, and thence
into foreign parts.

So the laws prohibiting transportation of sundry
commodities, as gold, and silver, ordnance, artillery,
corn, &c. if there be not a correspondence of laws in
Scotland, will in like manner be deluded and
frustrate ; for any English merchant or subject may
carry such commodities first into Scotland, as well as
he may carry them from port to port in England;
and out of Scotland into foreign parts, without any
peril of law.

So libels may be devised and written in Scotland,
and published and scattered in England.

Treasons may be plotted in Scotland and exe-
cuted in England.

And so in many other cases, if there be not the
like severity of law in Scotland to restrain offences
that there is in England, whereof we are here igno-
rant whether there be or no, it will be a gap orstop
¢ven for English subjects to escape and avoid the
laws of England.

But for treasons, the best is that by the statute
f)f 26 K. Henry VIII. cap. 13, any treason committed
! Scotland may be proceeded with in England, as
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well as treasons committed in France, Rome, o
elsewhere.

For courts of justice, trials,

processes, and othe?
administration of ]

aws, to make any alteration 1°
either nation, it will be thing so new and unwonte
to either people, that it may be doubted it will make
the adminstration of justice, which of all other thing?
ought to be known and certain as a beaten way, ¥
become intricate and uncertain.  And besides, I do
not see that the severalty of administration of justice
though it be by court sovereign of last resort, I mea?
without appeal or error, is any impediment at all 'fo
the union of o kingdom : as we see by experience m
the several courts of patliament in the kingdo™
of France. And I have been always of opinion, ﬂfat
the subjects of England do already fetch justi®®
somewhat far off, more thay i any nation that
know, the largeness of the kingdom considered”
though it he holpen in some part by the circuits f’
the judges ; and the two councils at York, and 1#
the marches of Wales established.

But it may be a good question, whether, 9
“ commune vineulum” of the justice of hoth nation®
your majesty should not erect some court about your
person, in the nature of the grand councj] of France
to which court you might, by way of evocatio™
draw causes from the ordinary judges of both 1%
tions; for so doth the French king from all the
courts of parliament in France ; many of which 3",0
more remote from Paris than any part of Scotland
from London.
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For receits and finances, I see no question will
arise, in regard it will be matter of necessity to esta-
blish in Scotland a receit of treasure for payments
and erogations to be made in those parts: and for
the treasure of spare, in either receits, the custodies
thereof may well be several; considering by your
majesty’s commandment they may be at all times
removed or disposed according to your majesty’s
occasions.

For the patrimonies of both crowns, I sec no
question will arise, except your majesty would be
pleased to make one compounded annexation, for an
inseparable patrimony to the crown out of the lands
of both nations : and so the like for the principality
of Britain, and for other appennages of the rest of
your children: erecting likewise such duchies and
honours, compounded of the possessions of both na-
tions, as shall be thought fit.

For admiralty or navy, I sece no great question
will arise; for I sce no inconvenience for your
majesty to continue shipping in Scotland.  And for
the jurisdictions of the admiralties, and the profits
and casualties of them, they will be respective unto
the coasts, over-pgainst which the seas lie and are
situated; as it is here with the admiralties of
England.

And for merchandising, it may be a question,
Whether that the companics, of the merchant adven-
turers, of the Turkey merchants, and the Muscovy
Merchants, if they shall be continued, should not be
compounded of merchants of both nations, English
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and Scotish. For to leave trade free in the onc na-

tion, and to have it restrained in the other, may per”
case breed some inconvenience.

For freedoms and liberties, the charters of both
nations may be reviewed ; and of such libertics as aré
agreeable and convenient for the subjects and people
of both nations, one great charter may be made and
confirmed to the subjects of Britain; and those
liberties which are peculiar or proper to either N4
tion, to stand in state as they do.

But for imposts and customs, it will be a grest
question how to accommodate them and reconcil®
them: for if they be much easier in Scotland tha?
they be here in England, which is a thing I knoV¥
not, then this inconvenience will follow ; that the
merchants of England may unlade in the ports of
Scotland: and this kingdom to be served from
thence, and your majesty’s customs abated.

And for the question, whether the Scotish mer-
chants should pay strangers custom in Englund?
that resteth upon the point of naturalization, which
I touched before.

Thus have I made your majesty a brief a“fl
naked memorial of the articles and points of th_ls
great cause, which may serve only to excite and sti*
up your majesty’s royal judgment, and the judgmcnt
of wiser men whom you will he pleased to call to its
wherein I will not presume to persuade or dissuade
any thing ; nor to interpose mine own opinion, but
do expect light from your majesty’s royal directions ’
unto the which I shall ever submit my judgments
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nd apply my travails. And I most humbly pray
your majesty, in this which is done to pardon my
¢rrors, and to cover them with my good intention
and meaning, and desire I have to do your majesty
Service, and to acquit the trust that was reposed

n me, and chiefly in your majesty’s benign and gra-
clous acceptation.



THE MOST HUMBLE
CERTITFICATE OR RETURN
OF TIIE
COMMISSIONERS OF ENGLAND AND SCOTLAND

AUTHORISED T TREAT OF

AN UNION FOR TUE WEAL OF BOTIH REALMS.
2 Jao. §. {Prepared, but Altered.)

WE the commissioners for England and Scotli"[ld
respectively named and appointed, in all humblcnesz
do signify to his most excellent majesty, and to thl
most honourable high courts of parliament of bot!
realms, that we have assembled ourselves, consulte
and treated according to the nature and Limits ©
our commission ; and forasmuch as we do find th#!
hardly within the memory of all times, or within thz
compass of the universal world, there can be shewe
forth a fit example or precedent of the work We
have in hand concurring in all points material, w‘z
thought ourselves so much the more bound to reso
to the infallible and original grounds of nature a“d—
common reason, and freeing ourselves from the 16 .
ing or misleading of examples, to insist and fix 0‘(’]1
considerations upon the individual business in hand:
without wandering or discourses.

) ga'
It seemed therefore unto us a matter demonst!
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tive by the light of reason, that we were in first
Place to begin with the remotion and abolition of all
Manner of hostile, envious, or malign laws on either
side, being in themselves mere temporary, and now
by time become directly contrary to our present
most happy estate; which laws, as they are already
dead in force and vigour, so we thought fit now
to wish them buried in oblivion; that by the utter
cxtinguishment of the memory of discords past,
we may avoid all secds of relapse into discords
to come.

Secondly, as matter of nature not unlike the
former, we entered into consideration of such limit-
any constitutions as served but for to obtain a form
of justice between subjects under several monarchs,
and did in the very grounds and motives of them
presuppose incursions, and intermixture of hostility :
all which occasions, as they are in themselves now
vanished and done away, so we wish the abolition
and cessation thereof to be declared.

Thirdly, for so much as the principal degree to
union is communion and participation of mutual
commodities and benefits, it appeared to us to follow
next in order, that the commerce between both
nations be set open and free, so as the commodities
and provisions of either may pass and flow to and
fro, without any stops or obstructions, into the veins
of the whole body, for the better sustentation and
comfort of all the parts: with caution nevertheless,
that the vital nourishment be not so drawn into one
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part, as it may endanger
ing of the other,

Fourthly, after the communion and participﬂti?n
by commerce, which can extend but to the transmis”
sion of such commodities as are moveable, perso“al’
and transitory, there succeeded naturally that other
degree, that there be made a mutual endowment
and donation of either realm towards other of the
abilities and capacities to take and enjoy thing?
which are permanent, real and fixed; as namely’s
freehold and inheritance, and the like: and that
as well the internal and vital veins of blood b¢
opened from interruption and obstruction in making
pedigree, and claiming by descent, as the external
and elemental veins of passage and commerce ; With
reservation nevertheless unto the due time of such
abilities and capacities only, as no power on carth
can confer without time and education.

And lastly, because the perfection of this blessed
work consisteth in the union, not only of the solid
parts of the estate, but also in the spirit and sinew®
of the same, which are the laws and governme“t’
which nevertheless are already perfectly united in the
head, but require a further time to be upjted in the
bulk and frame of the whole body ; in contemplatio?
hereof we did conceive that the first step thereunto Wf‘s
to provide, that the justice of either realm should aid
and assist, and not frustrate and interrupt the justice
of the other, specially in sundry cases criminal ; 50
that either realm may not be abused by malefactor?

a consumption and wither”
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9 a sanctuary or place of refuge. to avoid the
tondign punishment of their crimes and offences.

All which several points, as we account them,
Summed up and put together, but as a degree or
middle term to the perfection of this blessed work
$0 yet we conceived them to make a just and fit
Period for our present consultation and proceeding.

And for so much as concerneth the manner of
our proceedings, we may truly make this attestation
unto ourselves, that as the mark we shot at was union
and unity, so it pleased God in the handling thereof
to bless us with the spirit of unity, insomuch as from
our first sitting unto the breaking up of our assembly,
a thing most rare, the circumstance of the cause and
persons considered, there did not happen or in-
tervene, neither in our debates or arguments, any
manner of altercation or strife of words; nor in our
resolutions any variety or division of votes, but the
whole passed with an unanimity and uniformity
of consent: and yet so, as we suppose, there was
Never in any consultation greater plainness and
llberty of speech, argument and debate, replying,
Contradicting, recalling any thing spoken where
Ca}ISe was, expounding any matter ambiguous or
Wistaken ; and all other points of free and friendly
Interlocution and conference, without cavillations, ad-
Vantages, or overtakings : a matter that we cannot
ascribe to the skill or temper of our own carriage,

Ut to the guiding and conducting of God’s holy
Providence and will, the true author of all unity and
48reement, Neither did we, where the business
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required, rest so upon our own sense and opinioflsf
but we did also aid and assist ourselves, as well wit
the reverend opinion of judges and persons of great
science and authority in the laws, and also with th°
wisdom and experience of merchants, and men ex”
pert in commerce. In all which our proceedmgs’
notwithstanding, we are so far from pretending of
aiming at any prejudication, either of his royi‘e
majesty’s sovereign and high wisdom, which ¥
do most dutifully acknowledge to be able to Piera"3
and penetrate far beyond the reach of our cap?”
cities ; or of the solid and profound judgment of the
high courts of parliament of both realms, as W€
in all humbleness submit our judgments and doing®
to his sacred majesty, and to the parliaments, pro”
testing our sincerity, and craving gracious ®
benign construetion and acceptation of our travails:
We therefore with one mind and consent 18
agreed and concluded, that there be propounded
presented to his majesty and the parliament of bot
realms, these articles and propositions following: *



A SPEECH
USED BY

SIR FRANCIS BACON, KNIGHT,

IN THE HONOURABLE HOUSE OF COMMONS, QUINTO JACOBI,

CONCERNING THE ARTICLE OF
THE GENERAL NATURALIZATION
or

THE SCOTISH NATION.

IT may please you, Mr. Speaker, preface I will use
none, but put myself upon your good opinion, to
which I have been accustomed beyond my deservings;
neither will T hold you in suspense what way I will
choose, but now at the first I declare myself, that I
mean to counsel the house to naturalize this nation:
Wherein, nevertheless, I have a request to make unto
You, which is of more efficacy to the purpose I have
n hand than all that I shall say afterwards. And it
18 the same request, which Demosthenes did more
than once, in great causes of estate, make to the
?eople of Athens, « ut cum calculis suffragiorum
‘ sumant magnanimitatem reipublic,” that when
F}le}’ took into their hands the balls, whereby to give
tllllzlr voices, z?ccordiflg as the manner of tl.lem was,
Con};i (;v.oulfl raise th.exr thoughts, and lay astde those

crations, which their private vocations and
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degrees might minister and represent unto them, and
would take upon them cogitations and minds agree”
able to the dignity and honour of the estate.

For, Mr. Speaker, as it was aptly and Sharpl.y
said by Alexander to Parmenio, when upon theif
recital of the great offers which Darius made, Par-
menio said unto him, T would accept these Oﬂ(‘e‘r B
“were 1 as Alexander:” he turned it upon hm,’,
again, “ So would L,” saith he, “were I as Parmenio-
So in this canse, if an honest English merchant, Ido
not single out that state in disgrace, for this jsland
ever held it honourable, hut only for an instance ©
a private profession, if an English merchant Sho‘ﬂd
say, “ Surely I would proceed no farther in the
“ union, were I as the king ;” it might be reason”
ably answered, “ No more would the king, were he
“ as an English merchant” Ang the like may be
said of a gentleman of the country, be he never 80
worthy or sufficient ; or of 3 lawyer, be he never 5°
wise or learned ; or of any other particular conditio?
of men in this kingdom : for certainly, Mr, Speake!s
if 2 man shall be only or chiefly sensible of those ¢
spects which his particular vocation and degree Shf"n
suggest and infuse into him, and not enter into trué
and worthy considerations of estate, he shall ne"e‘r
be able aright to give counsel, or take counsel in th®
matter. So that if thig request be granted, I a¢
count the cause obtained.

But to proceed to the matter itself : all consul”
tations do rest upon questions comparative; for whe?
a question is “ de vero,” it is simple, for there 1s but
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one truth ; but when a questionis  de bono,” it is
for the most part comparative ; for there be differing
degrees of good and cvil, and the best of the good is
_tO be preferred and chosen, and the worst of the evil
13 to be declined and avoided; and therefore in a
Question of this nature you may not look for answer
Proper to every inconvenience alleged; “for some-
what that cannot be especially answered may, never-
theless, be encountered and over weighed by matter
of greater moment, and therefore the matter which
I shall set forth unto you will natarally receive the
distribution of three parts.

First an answer to those inconveniences which
have been alleged to ensue, if we should give way
to this naturalization ; which, I suppose, you will not
find to be so great as they have been made ; but that
much dross is put into the balance to help to make
weight.

Secondly, an encounter against the remainder of
these inconvenicnces which cannot properly be an-
Swered, by much greater inconveniences, which we
shall incur if we do not proceed to this naturaliza-
tion,

Thirdly, an encounter likewise, but of another
Dature, that is, by the gain and benefit which we
shall draw and purchase to ourselves by procecding
to this naturalization. And yet, to avoid confusion,
Which evermore followeth upon too much gencrality,
115 necessary for me, before I proceed to persuasion,
to use some distribution of the points or parts of na-
“ralization, which certainly can be no better, or none
Other, than the ancient distinction of “jus civitatis,

vou, v, 1%
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“ jus suffragii vel tribus,” and «jus petitionis sive
“ honorum:” for all ability and capacity is either ©
private interest of “meum et tuum,” or of publfc
service ; and the public consisteth chiefly either 1»
voice, or in action, or office. Now it is the first 0
these, Mr. Speaker, that I will only handle at £his
time and in this place, and refer the other two for 3
committee, because they receive more distinction 8%
restriction.

To come therefore to the inconveniences aueged
on the other paxt, the first of them is, that there may
cnsue of this naturalization g surcharge of peol’le
upon this realm of Englund, which is suppose
already to have the full charge and content: &P
therefore there cannot be an admission of the adoP”
tive without a diminution of the fortunes and COI}‘
ditions of those that are native subjects of this
realm. A grave objection, Mr. Speaker, and very
dutiful ; for it proceeds not of any unkindness to the
Scotish nation, but of a natural fastness to ourselvess
for that answer of the virgins, ¢« Ne forte non suffi-
“ ciat vobis et nobis,” proceeded not out of any C“Vy,
or malign humour, but out of providence, and th°
original charity which begins with ourselves. AP
I must confess, Mr. Speaker, that as the gentlemd”
said, when Abraham and Lot, in regard of the grea?‘
ness of their familics, grew pent and straitened, it 18
true, that, brethren though they were, they grew t0
difference, and to those words, « Vade tu ad dexte”
“rum, et egoad sinistram,” &e. But certainly, T shoul
never have brought that example on that side; 0
we see what followed of it, how that this sepuratio”
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“ad dexteram et ad sinistram” caused the miserable
caPtivity of the one brother, and the dangerous,
though prosperous war of the other, for his rescue
and recovery.

But to this objection, Mr.. Speaker, being so
Weighty and so principal, I mean to give three several
swers, every one of them being, to my under-
Standing, by itself sufficient.

The first is, that this opinion of the number of
the Scotish nation, that should be likely to plant
themselves here amongst us, will be found to be
2 thing rather in conceit than in event; for, Mr.
Speaker, you shall find those plausible similitudes,
of a trec that will thrive the better if it be removed
nto the more fruitful soil ; and of sheep or cattle,
that if they find a gap or passage open will leave the
More barren pasture, and get into the more rich and
Plentiful, to be but arguments merely superficial, and
to have no sound resemblance with the transplanting
Or transferring of families ; for the tree, we know,
by nature, as soon as it is set in the better ground,
Can fasten upon it, and take nutriment from it : and
4 SheeP: as soon as he gets into the better pasture,
What should let him to graze and feed ? Dut there

elougety, more, 1 take it, to a family or particular
Person, {hat shall remove from one nation to another :
' i, Mr. Speaker, they have not stock, means,
aC‘lllainta.nce, and custom, habitation, trades, counte-
ha:nce, and the like, I hope you doubt not but they
“f"lll starve in the midst of the rich pasture, and are
4 enough off from grazing at their pleasure: and
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thercfore in this point, which is conjectural, experi—
ence is the best guide; for the time past is a pattern
of the time to come. I think no man doubteth’
Mr. Speaker, but his majesty’s first coming in was a8
the greatest spring-tide for the confluence and €%
trance of that nation. Now I would fain understands
in these four years’ space, and in the fulness ﬂf‘

strength of the current and tide, how many familics
of Scotchmen are planted in the cities, boroughs, and
towns of this kingdom ; for T do assure myself, thaf’
more than some persons of quality about his majesty 8
person here at court, and in London, and some othe*
inferior persons, that have a dependence upon the®
the return and certificate, if such a survey should be
made, would be of a number extremely small: 11¢

port me to all your private knowledges of the place®
where you inhabit.

Now, Mr. Speaker, as I said, « Si in ligno virid!
“ ita fit, quid fiet in arido ™ T am sure there will be
no more such spring-tides. But you will tell me °
a multitude of families of the Scotish nation ®
Polonia; and if they multiply in a country so far off
how much more here at hand? Tor that, M
Speaker, you must impute it of necessity to some
special accident of time and place that draws the™
thither : for you sce plainly before your eyes, that 1?
Germany, which is much ncarer, and in ancf’
where they are invited with privileges, and with thi8
very privilege of naturalization, yet no such n_ufnber
can be found: so as it cannot cither be nearness ©
place, or privilege of person, that is the cause. But
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shall T teqy you, Mr. Speaker, what I think? Of all
the places in the world, near or far off, they will
Never take that course of life in this kingdom, which
'.Ehey content themselves with in Poland ; for we sce
lt‘ to be the nature of all men that they will rather
discover poverty abroad, than at home. There is
fever a gentleman that hath overreached himself in
CXpence, and thereby must abate his countenance;
but he will rather travel, and do it abroad than at
home: and we know well they have good high
Stomachs, and have ever stood in some terms of
¢mulation with us: and thercfore they will never
live here, except they can live in good fashion. So
as I assure you, Mr. Speaker, I am of opinion that
the strife which we now have to admit them, will
have like sequel as that contention had between the
lobility and people of Rome for the admitting of
a plebeian consul; which whilst it was in passage
Was very vehement, and mightily stood upon, and
When the people had obtained it, they never made
any plebeian consul, not in sixty yecars after : and so
Will this be for many years, as I am persuaded, rather
& matter in opinion and reputation, than in use or
cffect.  Ang this is the first answer that I give to
IS main inconvenience pretended, of surcharge of
People, _
. The second answer which I giVe to this ObjCCtlon:
“this: T mygt have leave to doubt, Mr. Speaker,
that hi realm of England is not yet peopled to thg
WL; for certain it is, that the territories of France,
taly, Flanders, and some part of Germany, do 11
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equal space of ground bear and contain a far g"eater
quantity of people, if they were mustered by th°
poll ; neither can I see, that this kingdom is so muc,]:
inferior unto those foreign parts in fruitfulness, a5
is in population; which makes me conccive we 2%
not our full charge. Besides, I do sec mzmifcstly
amongst us the badges and tokens rather of Scarce:
ness, than of press of people, as drowned grounds, com‘
mons, wastes, and the like, which is aplain demonst'fﬂ
tion, that howsoever there may be an ovcr-swelll'ng
throng and press of People here about London, Whlct
is most in our ¢ye, yet the body of the kingdom is by
thin sown with People ; and whosoever shall compa™®
the ruins and decays of ancient towns in this real®
with the erections and augmentations of new, canp?
but judge that this realm hath been far bettet
peopled in former times; it may be, in the hept®
chy, or otherwise: for generally the rule holdf’th'
the smaller the state the greater the I)Opulatlan'
“prorata”  And whether this be true or no, ¥
need not seck farther, than to call to our reme?®
brance how many of us serve here in this place for
desolate and decayed boroughs,

Again, Mr, Speaker, whosoever looketh into the
principles of estate, must hold that it is the medite™
ranc countries, and not the
fear surcharge of people ;
especially islands,

aritime, which need g0
for all sea provinces,

have anothey element besides the
earth and soil, for their sustentation, Tor what 2°

infinite number of people are, ang may be, sustain®

by fishing, carriage by sca, ang merchandising
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Wherein again I do discover, that we are not at all
Pinched by the multitude of people ; for if we were,
1t were not possible that we should relinquish and
.resign such an infinite benefit of fishing to the Flem-
gs, as it is well known we do. And therefore I
See, that we have wastes by sea, as well as by land ;
Which still is an infallible argument that our industry
Is not awakened to seek maintenance by any over-
great press or charge of people. And lastly, M.
Speaker, there was never any kingdom in the ages
of the world had, T think, so fair and happy means to
issue and discharge the multitude of their people, if
it were too great, as this kingdom hath, in regard of
that desolate and wasted kingdom of Ireland; which
being a country blessed with almost all the dowries
of nature, as rivers, havens, woods, quarries, good
soil, and temperate climate, and now at last under
his majesty blessed also with obedience, doth, as
it were, continually call unto us for our colonies and
Plantations.  And so 1 conclude my second an-
Swer to this pretended inconvenience, of surcharge of
People,

The third answer, Mr. Speaker, which I give, is
this: [ demand what is the worst effect that can fol-
low of surcharge of people? Look into all stories,
ad you shall find it none other than some honour-
able war for the enlargement of their borders, which
find th mgelyes pent, upon forcign parts ; which in-
onvenience, in a valorous and warlike nation, I
know nog whether I should term an inconvenience o¥
103 for the saying is most true, though in apother
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sense, “ Omne solum forti patria.” It was spoke?
indeed of the patience of an exiled man, but it is P°
less true of the valour of a warlike nation. A
certainly, Mr. Speaker, I hope I may speak it
without offence, that if we did hold ourselves worthy’
whensoever just cause should be given, either t0
recover our ancient rights, or to revenge our Jate
wrongs, or to attain the honour of our ancestorss or
to enlarge the patrimony of our posterity, we WOul'
never in this manner forget considerations of anpli-
tude and greatness, and fall at variance about pr Oﬁt
and reckonings; fitter a great deal for privilte
persons than for parliaments and kingdoms. AP |
thus, Mr. Speaker, I have this first objection to such
satisfaction as you have heard.

The sccond objection is, that the 'fundamenw1
laws of both thesc kingdoms of England and Sco‘f‘
land are yet diversc and several ; nay more, that it
is declared by the instrument, that they shall so o
tinue, and that therc is no intent in his majesty t'o
make innovation in them: and therefore that l,t
should not be seasonable to proceed to this naturall
zation, whereby to endow them with our rights ab
privileges, except -they should likewise reccive and
submit themselves to our laws ; and this objection
likewise, Mr. Speaker, I allow to be a weighty
objection, and worthy to be well answered and
discussed.

The answer which I shall offer is this: Tt is trues
for my own part, Mr. Speaker, that I wish the
Scotish nation governed by our laws; for I hold ow!
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laws with some reducement worthy to govern, and it
We1:e the world: but this is that which I say, and I
Esire therein your attention, that, according to true
reason of estate, naturalization is in order first and
Precedent to union of laws; in degrec a less matter
than union of laws; and in nature separable, not in-
separable from union of laws ; for naturalization doth
but take out the marks of a foreigner, but union of
laws makes them entirely as ourselves. Naturaliza-
tion takcth away separation ; but union of laws doth
take away distinction. Do we not sce, Mr. Speaker,
that in the administration of the world under the
great monarch God himself, that his laws are di-
Verse ; one law in spirits, another in bodies ; onc law
In regions cclestial, another in elementary; and yet
the creatures are all one mass or lump, without any
“ yacuum” or separation ? Do we not likewise sce in
the state of the Church, that amongst people of all
languages and lincages there is one communion of
saints, and that we are all fellow-citizens and natura-
lized of the heavenly Jerusalem ; and yet neverthe-
less divers and several ecclesiastical laws, policies,
and hierarchies, according to the speech of that
worthy father, ¢ In veste varictas sit, scissura non
“sit?” And therefore certainly, Mr. Speaker, the
bond of law is the more special and private bond,
and the bond of naturalization the more common
inld gfneral; for the laws are rather “ figura reipub-
ice” than « forma,” and rather bonds of perfection
than Ponds of entircness : and therefore we see in the
®Xperience of our own government, that in the king-
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dom of Ireland, all our statute laws, since POyni“g’s
laws, are not in force ; and yet we deny them not the
benefit of naturalization. 1In Guernsey and Jcrse.}’
and the Isle of Man, our common laws are not
force, and yet they have the benefit of naturaliza”
tion; neither need any man doubt but that 0‘.”
laws and customs must i small time gather and wit
upon theirs ; for here is the seat of the kingdom
whence come the supreme directions of estate : her®
is the king’s person and example, of which the Ve.rsi
saith,  Regis ad exemplum totus componitur orbis.
And therefore it is not possible, although not PY
solemn and formal act of estates, yet by the secret
operation of no long time, but they will come unde”
the yoke of our laws, and so « dulcis tractus po"
“Jjugo.” And this is the answer I give to the seco?

objection.

The third objection is, some inequality in the
fortunes of these two nations, England and Scotland,
by the commixture whercof there may ensué ad
vantage to them and loss to yug, Wherein, M
Speaker, it is well that this difference or disparity
consisteth but in the externa] goods of fortune: 10"
indeed it must he confessed, that for the goods of the
mind and the body, they are “ alteri nos,” other Ouf"
selves; for to do them but right, we know in thf"lr
capacities and understandings they are a people m
genious, in labour industrious, in courage yalianbs
in body hard, active, and comely. More might
be said, but in commending them we do but

in cffect commend ourselves : for they are of on¢
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Piece and continent with us; and the truth is,
V\:e are participant both of their virtues and vices.
For if they have been noted to be a people not so
tractable in government, we cannot, without flatter-
ng ourselves, free ourselves altogether from that
fault, being a thing indeed incident to all martial
People; as we see it evident by the example of the
Romans and others; even like unto fierce horses,
that though they be of better service than others,
yet are they harder to guide and manage.

But {or this objection, Mr. Speaker, I purpose to
answer it, not by the authority of Scriptures, which
saith, “ Beatius est dare quam aceipere,” but by an
authority framed and derived from the judgment of
ourselves and our ancestors in the same case as to
this point. For, Mr. Speaker, in all the linc of our
kings none useth to carry greater commendation
than his majesty’s noble progenitor king Edward the
first of that name; and amongst his other commen-
dations, both of war and policy, none Is more
celebrated than his purpose and enterprise for the
conquest of Scotland, as not bending hic designs
to glorvious acquests abroad, but to solid strength at

ome ; which, nevertheless, if it had succeeded well,
could not but have brought in all those incon-
Veniences of the commixture of a more opulent king-
flom with a less, that are now alleged. Tor it
1S not the yoke, either of our laws or arms, that can
alfer the nature of the climate or the naturc of the
SOl neither is it the manner of the commixture
that can alter the matter of the commixture: and
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therefore, Mr. Speaker, if it were good for us thews
it is good for us now, and not to he prised the les®
because we paid not so dear for it. But a more full
answer to this objection I refer over to that, which

will come after, to be spoken touching surety a1
greatness.

The fourth objection, Mr. Speaker, is not pro”
perly an objection, but rather a pre-occupation of an
objection of the other side ; for it may be said, a#
very materially, Whereabout do we contend ? The
benefit of naturalization is by the law, in as many 85
have been or shall be born since his majesty’s comiﬂg
to the crown, already settled and invested. There’
no more then but to bring the « ante-nati” into the
degree of the “ post-nati, that men grown that have
well deserved, may be in no worse case than childreP
which have not deserved, and elder brothers in 1°
worse case than younger brothers; so as we Stand
upon “ quiddam,” not « quantum,”’ being but a little
difference of time of one generation from another
To this, M. Speaker, it is said by some, that the law
is not so, but that the « post-nati” are aliens as well
as the rest. A point that I mean not much t°
argue, both because it hath been well spoken to by
the gentleman that spoke last before me; and
because 1 do desire in this case and in this place
to speak rather of conveniency than of law ; only
this T will say, that that opinion seems to me coB”
trary to reason of law, contrary to form of pleading
in law, and contrary to authority and cxperience of
law. For reason of law, when I meditate of it, M€
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thinks the wisdom of the common laws of England
well observed, is admirable in the distribution of the
benefit and protection of the laws, according to the
Several conditions of persons, in an excellent propor-
tion. The degrees are four, but bipartite, two of
aliens and two of subjects.

The first degree is of an alien born under a king
or state, that is an enemy. If such an one come
into this kingdom without safe-conduct, it is at his
peril : the law giveth him no protection, neither for

“body, lands, nor goods; so as if he be slain there is
no remedy by any appeal at the party’s suit, although
his wife were an English woman: marry at the
king’s suit, the case may be otherwise in regard-of
the offence to the peace.

The second degree is of an alien that is born
under the faith and allegiance of a king or state that
is a friend. Unto such a person the law doth
impart a greater benefit and protection, that 1s, con-
cerning things personal, transitory, and moveable, as
goods and chattles, contracts, and the like, but not
concerning frechold and inheritance. ~ And the rea-
Son is, because he may be an enemy, though 'he
be not ; for the state under the obeisance of which
he js, may enter into quarrcl and hostility ; and
therefore as the law hath but a transitory assurance
of him, so jt rewards him but with transitory
benefits,

The third degrec is of a subject, who having
})een an alien, is made free by charter and denization.
Lo such an one the law doth impart yct a more am-
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ple benefit; for it gives him power to purchase frf'Be'
hold and inheritance to his own use, and likewis®
enables the children born after his denization.'w
inherit.  But yet nevertheless he cannot make tltl‘f
or convey pedigree from any ancestor pammo‘mt’
for the law thinks not good to make him in the same
degree with a subject born, because he was once an
alien, and so might once have been an enemy : a7
“ nemo subito fingitur,” men’s affections cannot be'so
scttled by any benefit, as when from their nativity
they are inbred and inherent,

And the fourth degree, which is the pel'fect
degree, is of such a person as neither is enemy, not
could have becn cnemy in time past, nor can be
enemy in time to come ; and therefore the law g“’cs
unto him the full benefit of naturalization.

Now, Mr. Speaker, if these be the true steps ﬂnfl
paces of the law, no man can deny but whosoever '15
born under the king’s obedience, never could “ ™
“ aliquo puncto temporis” be an encmy, a l‘ebel
he might be, but no enemy, and therefore in reaso®
of law is naturalized. Nay, contrariwise, he is boud
“ jure nativitatis” to defend this kingdom of Engla®
against all invaders or rebels; and therefore as he 1'5
obliged to the protection of arms, and that per
petually and universally, so he is to have the pel'l)cwi,l
and universal benefit and protection of law, which ¥
naturalization.

For form of pleading, it is true that hath bee®
said, that if a man would plead another to be ™

alien, he must not only set forth negatively and pr"”
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Vatively, that he was born out of the obedience of our
Sovereign lord the king, but affirmatively, under the
Obe.dience of a foreign king or state in particular,
Which can never be done in this case.

As for authority, I will not press it; you know
all what hath been published by the king’s procla-
Mation. And for experience of law we see it in the
Subjects of Ireland, in the subjects of Guernsey and
Jersey, parcels of the duchy of Normandy ; in the
Subjects of Calais, when it was English, which was
Parcel of the crown of France. But, as I said, I am
hot willing to enter into an argument of law, but to
hold myself to point of conveniency, so as for my part
T'hold all « post-natl” naturalized « ipso jure;” but
Yet I am far from opinion, that it should be a thing
superfluous to have it done by parliament ; chiefly in
Tespeet of that true principle of state, « Principum
“actiones praecipue ad famam sunt componenda.” It
will lift up a sign to all the world of our love towards
them, and good agreement with them. And these
are, Mr. Speaker, the material objections which have
been made on the other side, whereunto you have

tard my answers ; weigh them in your wisdoms,
and go | conclude that general part.

Now, M. Speaker, according as I promised,
Must fil] the other balance in expressing unto you
'¢ inconveniences which we shall incur, if we shall

2312 I:l'(?cced to this naturalization: wherein that i.n—
Selfv%?lellcc’ which above all others, and 4‘11011(3 by it-
mo’ U there were none other, doth ex.c?cdmg‘ly mO(VC

» and may move you, is a posttion of estate,
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collected out of the records of time, which is this *
that wheresoever several kingdoms or estates hav¢
been united in sovereignty, if that union hath nob
been fortified and bound in with g farther union, f]n
namely, that which is now in question, of naturahzﬂ‘
tion, this hath followed, that at one time or othe”
they have broken again, being upon all occasions ap
to revolt and relapse to the former separation. .
Of this assertion the first example which T “'“
set before you, is of that memorable union WhiC
was between the Romans and the Latins, which C"n‘,
tinued from the battle at the lake of Regilla, &
many years, unto the consulships of C. Plautius &%
L. Emilius Mamercus, * At what time there beg®
about this very point of naturalization, that Wi’
which was called # Bellum sociale,” being the mos
bloody and pernicious war that ever the Roman Stf‘te
endured : wherein, after numbers of battles and 1{1’
finite sicges and surprises of towns, the Roman? vln
the end prevailed and mastered the Latins; but o
soon as ever they had the honour of the war, Jookio®
back into what perdition and confusion they wef‘j
ncar to have been brought, they presently natur®
lized them all. You speak of a naturalization w
blood ; there was a naturalization indeed in blood*
Let me sct before you again the exampl® °
Sparta, and the rest of Peloponnesus their associﬂtels'
The state of Sparta was a nice and jealous state !

.. day
There are extant at thi$ :]ius
coins or medals, in memory of a battle fought by this C. Plav

at Privernum, Another copy hath of T. Maniius and P. Deci®

* 169 years after that battle,
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this point of imparting naturalization to their confe-
derates, But what was the issue of it ?  After they
hf'ld held them in a kind of society and amity for
divers years, upon the first occasion given, which was
110 more than the surprisal of the castle of Thebes,
by certain desperate conspirators in the habit of
Maskers, there ensued immediately a general revolt
and defection of their associates; which was the ruin
of their state, never afterwards to be recovered.

Of later times let me lead your consideration to
behold the like events in the kingdom of Arragon;
Which kingdom was united with Castile and the rest
of Spain in the persons of Ferdinando and Isabella,
and so continued many years; but yet so as it stood
a kingdom severed and divided from the rest of the
body of Spain in privileges, and directly in this point
of naturalization, or capacity of inheritance. What
came of this? Thus much, that now of fresh me-
~ Mmory, not past twelve years since, only upon the
Voice of a condemned man out of the grate of a pri-
Son towards the strect, that cried “ Iueros, Libertad,
“ Libertad,” which is as.much as, liberties or privileges,
there was raised a dangerous rebellion, which was
SUppressed with great difficulty with an army royal.
After which victory nevertheless, to shun farther -
“Onvenience, their privileges were disannulled, and
they were incorporated with Castile and the rest of

Pain, Upon so small a spark, notwithstanding so
Ohg continuance, were they rcady to break and
Sever again.

The like may be said of the states of Florence

VOL. v, ¥
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and Pisa, which city of Pisa being united unto Fl‘f"
rence, but not endowed with the benefit of natural”
zation, upon the first light of foreign assistance, by
the expedition of Charles VIII. of France into Ital)z
did revolt ; though it be since again re-united a8
incorporated. .
The same effect we see in the most barbarout
government, which shews it the rather to be an eﬂ"’}‘,’e
of nature; for it was thought a fit policy by * ]
council of Constantinople, to retain the three P‘:o
vinces of Transylvania, Wallachia, and Molda¥i®
which were as the very nurses of Constantinoplés w
respect of their provisions, to the end they might be
the less wasted, only under Waywoods as vassals 87
homagers, and not under Bashaws, as provinces O‘
the Turkish empire: which policy we sce by late e;‘ .
perience proved unfortunate, as appeared by t p
revolt of the same three provinces, under the ar'm‘
and conduct of Sigismond prince of Transylvama’
a leader very famous for a time ; which revolt is “or
yet fully recovered. Whereas we seldom or “evlee
hear of revolts of provinces incorporate to 1
Turkish empire. i
On the other part, Mr. Speaker, because it .
true what the logicians say,  Opposita juxtd ’
“ posita magis elucescunt ” let us tuke a views “ns
we shall find that wheresoever kingdoms and Stz"tc6
have been united, and that union corroborate by th’
bond of mutual naturalization, you shall never © e
serve them afterwards, upon any occagion of troub )
or otherwise, to break and sever again: as we 5
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Most evidently before our eyes, in divers provinces of
Frtlnce, that is to say, Guienne, Provence, Nor-
Mandy, Britainy, which, notwithstanding the infinite
Infesting troubles of that kingdom, never offered to
break again,

We see the like effect in all the kingdoms of
Spain, which are mutually naturalized, as Leon,
Castile, Valentia, Andalusia, Granada, Murcia, To-
ledo, Catalonia, and the rest, except Arragon, which
held the contrary course, and therefore had the con-
trary success, as was said, and Portugal, of which
there is not yet sufficient trial. And lastly, we see
the like effect in our own nation, which never rent
asunder after it was once united; so as we now
Scarce know whether the heptarchy were a true
story or a fable. And therefore, Mr. Speaker, when
I revolve with myself these examples and others, so
lively expressing the necessity of a naturalization to
avoid a relapse into a separation; and do hear so
Many arguments and scruples made on the other
Side; it mukes me think on the old bishop, which,
Upon 4 public disputation of certain Christian divines
With some learned men of the heathen, did extremely
Press to be heard ; and they were loth to suffer him,

Ccause they knew he was unlearned, though other-
Wise an holy and well-meaning man: but at last,
With muycl ado, he got to be heard; and when he
Came to speak, instead of using argument, he did
Only say over his belief: but did it with such assu-
Tance qyq constancy, as it did strike the minds of
those that heard him more than any argument had
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done. " And so, Mr. Speaker, against all these Wity
and subtle arguments, I say, that [ do believe, ﬂnd'

would be sorry to be found a prophet in it, that e"l'
cept we proceed with this naturalization, thoug '
perhaps not in his majesty’s time, who hath such 13’
terest in-both nations, yet in the time of his descen¢”
ants these realms will be in continual danger t(:
divide and break again. Now if any man be of thﬂ:,,
careless mind, “ Maneat nostros ca cura ncpf)tesl;

or of that hard mind, to leave things to be trled‘sz
the sharpest sword: sure I am, he is not of 0
Paul’s opinion, who affirmeth, that whosoever usé .
not fore-sight and provision for his family, is Worse,
than an unbeliever ; much more, if we shall not us

fore-sight for these two kingdoms, that comprehento.
in them so many families, but leave things open .
the peril of future divisions. And thus have I'e"u
pressed unto you the inconvenience, which, of a‘l
others, sinketh deepest with me as the most Weightyf
neither do there want other inconveniencess r'
Speaker, the effects and influence whereof, I fens
will not be adjourned to so long a day as this that ]
have spoken of: for I leave it to your wisdom t0 co]?c
sider whether you do not think, in case, by ,t]

denial of this naturalization, any pique, a]ierlﬂtloll);.
or unkindness, I do not say should be, but should .
thought to be, or noised to be between these tV

nations, whether it will not quicken and excite a'
the cnvious and malicious humours, wheresoeve];
which ‘are now covered, against us, cither foreig? 01‘
at home ; and so open the way to practices and oth¢
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engines and machinations, to the disturbance of this
State? As for that other inconvenience of his ma-
Jesty’s engagement to this action, it is too binding
nd too pressing to be spoken of, and may do better
4 great deal in your minds than in my mouth, or in
the mouth of any man else; because, as I say, it
doth press our liberty too far. And therefore, Mr.
Speaker, T come now to the third general part of my
division, concerning the benefits which we shall pur-
chase by this knitting of the knot surer and straiter
between these two kingdoms, by the communicating
of naturalization: the benefits may appear to be
two, the one surety, the other greatness.

Touching surety, Mr. Speaker, it was well said
by Titus Quintius the Roman, touching the state of
Peloponnesus, that the tortoise is safe within her
shell, « Testudo intra tegumen tuta est;” but if
there be any parts that lic open, they endanger all
the rest. We kuow well, that although the state at
this time be in a happy peace, yet for the time past,
the more ancient enemy to this kingdom hath been
the French, and the more late the Spaniard; and
Both these had as it were their several postern gates,
,Whereby they might have approach and entrance to
Aoy ws, France had Scotland, and SP“_i“ had
Ireland; for these were the two accesses which did
Comfort apnqg encourage both these enemies to assail
and trouble us, We see that of Scotland is cut off
by the union of these two kingdoms, if that it shall
© now made constant and permanent; that of Ire-

land is cut off likewise by the convenient situation of
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the west of Scotland towards the north of Il‘elfmd’
where the sore was: whicl, we see, being suddenly
closed, hath continued closed by means of this salv® ;
so that as now there are no parts of this state ex”
posed to danger to be a temptation to the ambitio”
of foreigners, but their approaches and avenues aré
taken away: for I dolittle doubt but those foreigne®®
which had so little success when they had those 2 i
vantages, will have much less comfort now that theY
be taken from them: and so much for surety.

For greatness, Mr. Speaker, I think a man may
speak it soberly and without bravery, that this king”
dom of England, having Scotland united, Il‘ela?
reduced, the sea provinces of the Low Couf"‘rws

~contracted, and shipping maintained, is one of the
greatest monarchies, in forces truly esteemed, tha
hath been in the world. Tor certainly the kingdoms
here on earth have a resemblance with the kin{;’dorn
of heaven, which our Saviour compareth, not t0 any
great kernel or nut, but to 2 very small grain, ye

such an one as is apt to grow and spread ; and suc’
do I take to be the constitution of this kingdom '
indeed we shall refer our ecounsels to greatness an

power, and not quench them too much with the col”
sideration of utility and wealth. F or, Mr. Speake”
was it not, think you, a true answer that SoloB 0
Greece made to the rich king Creesus of Lydia, whe?
he shewed unto him a great quantity of gold thet
he had gathered together, in ostentation of his gre&t'
ness and might? But Solon gaid to him, contrary
to his expectation, « Why, sir, if another come that
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:‘ hath better iron than you, he will be lord of all
“Your gold.” Neither is the authority of Machiavel
to be despised, who scorneth that proverb of state,
taken first from a speech of Mucianus, That moneys
are the sinews of war; and saith, * There are no

€< " - .
true sinews of war, but the very sinews of the arms
“ of valiant men.”

Nay more, Mr. Speaker, whosoever shall look
into the seminaries and beginnings of the monarchies
of the world, he shall find them founded in poverty.

Persia, a country barren and poor, in respect of
Media, which they subdued.

Macedon, a kingdom ignoble and mercenary
until the time of Philip the son of Amyntas.

Rome had poor and pastoral beginnings.

The Turks, a band of Sarmatian Scythes, that in
a vagabond manner made incursion upon that part
of Asia, which is yet called Turcomania; out of
which after much variety of fortune, sprung the Ot-
toman family, now the terror of the world.

So, we know, the Goths, Vandals, Alans, Huns,
LOmbards, Normans, and the rest of the northern
People, in one age of the world made their descent
or expedition upon the Roman empire, and came not,
a8 Tovers, to carry away prey, and be gone again;
but planted themsclves in a number of rich and
fruitful provinces, where not only their generations,
but their names, remain to this day; witness Lom-
ba‘rdY, Catalonia, a name compounded of Goth and
Alap, Andalusia, a name corrupted from Vandalitia,

Tungaria, Normandy, and others.
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Nay, the fortune of the Swisses of late years
which are bred in a barren and mountainous country’
is not to be forgotten ; who first ruined the Duke ©
Burgundy, the same who had almost ruined the
kingdom of France, what time, after the battle nesf
Granson, the rich jewel of Burgundy, prized at many
thousands, was sold for g few pence by a comm”
Swiss, that knew no more what a jewel meant thi’:ﬂ,
did /Fsop’s cock. And again, the same nation, ‘:‘
revenge of a scorn, was the ruin of the French king®
affairs in Italy, Lewis XITI. For that king, when be
was pressed somewhat rude]y by an agent of th°
Switzers to raise their pensions, brake into words ©
choler: “ What,” said he, “ will these villains of the
“ mountains put a tax upon me ?” Which words Jost
him his duchy of Milan, and chased him out of It&!Y"

All which examples, M. Speaker, do well prove
Solon’s opinion of the authority and mastery tha,t
iron hath over gold. And therefore, if I shall SPeak
unto you mine own heart, methinks we should ?
little disdain that the nation of Spain, which hows?”
ever of late it hath grown to rule, yet of ancien?
time served many ages; first under Carthage, the?
under Rome, after under Saracens, Goths, &
others, should of late years take unto themselV®’
that spirit as to dream of a monarchy in the Wes‘t’
according to that device, « Video solem oriente™ w
“ occidente,” only because they have ravished frot?
some wild and unarmed people mines and storé °
gold; and on the other side, that thig island of B™
tain, seated and manned as it is, and that hath
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Make no question, the best iron in the world, that 1s,
the best soldiers in the world, shall think of nothing
but reckonings and audits, and “ meum et tuum,”
and I cannot tell what.

Mr. Speaker, I have, I take it, gone through the
Parts which I propounded to myself, wherein if any
man shall think that I have sung a “ placebo,” for
Mine own particular, I would have him know that 1
am not so unseen in the world, but that I discern it
were much alike for my private fortune to rest a
“ tacebo,” as to sing a ¢ placebo” in this business :
but I have spoken out of the fountain of my heart,
“ Credidi propter quod locutus sum:" I believed,
therefore I spake. So as my duty is performed: the
judgment is yours; God direct it for the best.
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UNION OF LAWS.

Axp it please you, Mr. Speaker, were it now 2 time
to wish, as it is to advise, no man should be more for-
ward or more earnest than mysclf in this wish, the
his majesty’s subjects of England and Scotland were
governed by one law: and that for many rcasons:

First, Becausc it will be an infallible assura®®
that there will never be any relapse in succcedlng
ages to a separation.

Secondly, “ Dulcis tractus pari jugo.” If the
draught lie most upon us, and the yoke lie 1lghtes
on them, it is not equal.

Thirdly, The qualities, and, as I may termit, the
elements of their laws and ours are such, as do P
mise an excellent temperature in the compourlde
body : for if the prerogative here be too jndefinites’
may be the liberty there is too unbounded ; if ou‘f
laws and proceedings be too prolix and formal, !
may be theirs are too informal and summary-.

Fourthly, I do discern to my understanding, the*
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Will be no great difficulty in this work; for their
AWs, by that T can learn, compared with ours, are
like their language compared with ours: for as their
anguage hath the same roots that ours hath, but
hath a Jittle more mixture of Latin and French; so
their laws and customs have the like grounds that
Ours have, with a little more mixture of the civil law
and French customs.

Lastly, The mean to this work seemeth to me no
less excellent than the work itself: for if both laws
shall be united, it is of necessity for preparation and
inducement thereunto, that our own laws be reviewed
and re-compiled; than the which I think there
cannot be a work, that his majesty can undertake
in these his times of peace, more politic, more
honourable, nor more beneficial to his subjects for all
ages:

Pace data terris, animum ad civilia vertit
Jura suum, legesque tulit justissimus auctor.

For this continual heaping up of laws without di-
8esting them, maketh but a chaos and confusion, and
turneth the laws many times to become but snares
for the people, as is said in the Scripture, < Pluet
“ super eos laqueos.” Now “ Non sunt pejores
“laquej, quam laquei legum.”  And therefore this
Work I esteem to be indeed a work, rightly to term
I, heroical. So that for this good wish of union of

aWs I do consent to the full: And I think you may
Perceiye by that which I have said, that 1 come not in
this to the opinion of others, but that I was long
80 settled in it myself : nevertheless, as this is moved
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out of zeal, so I take it to be moved out of times #*
commonly zealous motions are, while men are SO fast
carried on to the end, as they give no attention t0 the
mean : for if it be time to talk of this now, it is €ith®”
because the business now in hand cannot proce®
without it, or beeause in time and order this matt¢®
should be precedent, or because we shall lose 509
advantage towards this effect so much desired, if we
should go on in the course we are about. But non®
of these three in my judgment are truc; and ther®
fore the motion, as [ said, unseasonable.

For first, That there may not be a naturalization
without an union in laws, cannot be maintaine®
Look into the example of the Church and the uni‘fn
thereof. You shall see several Churches, that joiff 1.n :
one faith, one baptism, which are the points of sput”
tual naturalization, do many times in policy, constitt”
tions, and customs differ: and therefore one of the
fathers made an excellent observation upon the two
mysteries ; the one, that in the gospel, where the
garment of Christ is said to have been withotf
scam; the other, that in the psalm, where the g3
ment of the queen is said to have been of dive_rs
colours ; and concludeth, Iy veste varietas sits
“ scissura non sit.” Soin this case, Mr. Speaker; weé
are now in hand to make this monarchy of 0ne
piece, and not of one colour. Look again into the
examples of foreign countries, and take that next W
of France, and there you shall find that they ha®
this distribution, “ pais du droit escrit,” and

€@ pﬂ,ls
“ du droit coustumier.” For Gascoigne, Languedo¢
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Py . .
fovence, Dauphiny, are countries governed by the

'etter, or text of the civil law : but the Isle of France,

0.urain’ Berry, Anjou, and the rest, and most of all
Brltﬂiny and Normandy are governed by customs,
Which amount to a municipal law, and use the civil
AW but only for grounds, and to decide new and
are cases; and yet nevertheless naturalization pas-
seth through all.

Secondly, That this union oflaws should precede
the naturalization, or that it should go on “ pari
“ passu,” hand in hand, I suppose likewise, can
havdly be maiuntained : but the contrary, that natura-
liz.ation ought to precede, and that not in the pre-
cedence of an instant; but in distance of time :
of which my opinion, as I could yield many reasons,
. 50 because all this is but a digression, and therefore
ought to be short, I will hold myself now only to one,
Which is briefly and plainly this; that the union of
laws will ask a great time to be perfected, both for
the compiling and for the passing of them. During
Al which time, if this mark of strangers should

€ denied to be taken away, I fear it may induce
Such g habit of strangeness, as will rather be an im-
Pedimen than a prepémtion to farther proceeding:
‘?1‘ he was 5 wise man that said, * Opportuni magnis
. Conatibus transitus rerum,” and in these cases, ‘.‘ non.

Progredi, cst regredi.” And like asin o pair of
tables, you must put out the former writing before
}'01.1 ¢an put in new; and again, that which you
Write in, you write letter by letter ; but that which
You but out, you put out at oncc: so we have now
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to deal with the tables of men’s hearts, wherein it 1
in vain to think you cun enter the willing accepta?”
of our laws and customs, except you first put fort
all notes either of hostility or foreign condition : 4
these are to be put out “ simul et semel,” at onc?
without gradations; whereas the other points t,(i
be imprinted and engraven distinctly and by ¢¢
grees. ;
Thirdly, Whereas it is conceived by somes t?a
the communication of our benefits and privilege ¥
good hold that we have over them to draw the®
submit themselves to our laws, it is an urgume“t 0
some probability, but yet to be answered manj
ways. For first, the intent is mistaken, which i8 n,ot’
as I conceive it, to draw them wholly to a subjectlorl
to our laws, but to draw both nations to onc uni o
mity of law. Again, to think that there should b¢°
kind of articulate and indented contract, that the.
should receive our laws to obtain our privileges, it
& matter in reason of estate not to be expected, beiﬂg
that which scarcely a private man will acknowled8?
if it come to that whereof Sencea speaketh “ Benel
‘“ cium accipere est libertatem vendere.” NO» b
courses of estate do deseribe and delineate anothe’
way, which is, to win them ecither by benefit or
by custom : for we see in all creatures that men ©
feed them first, and reclaim them after. And 50 n
the first institution of kingdoms, kings did first wi
people by many benefits and protections, before they
pressed any yoke. And for custom, Wh’ich the poet
calls “ imponere morem ;” who doubts but that th°
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Seﬂt_ of the kingdom, and the example of the king
Yesting here with us, our manners will quickly be
there, to make all things ready for our laws ? And
.lasﬂy, the naturalization, which is now propounded,
18 qualified with such restrictions as there will be
€nough kept back to be used at all times for an ada-
Mmant of drawing them farther on to our desires.
And therefore to conclude, I hold this motion of
union of laws very worthy, and arising from very
good minds ; but yet not proper for this time.

To come therefore to that, which is now in ques-
tion it is no more but whether there should be a dif-
ference made, in this privilege of naturalization, be-
tween the ¢ ante-nati” and the “ post-nati,” not in
point of law, for that will otherwise be decided, but
only in point of convenience; as if a law were now
to be made « de novo.” In which question I will at
this time only answer two objections, and use two
arguments, and so leaveit to your judgment.

The first objection hath been, that if a difference
should be, it ought to be in favour of the ¢ ante-nati,”
because they are persons of merit, service, and proof’;
Whereas the  post-nati” are infants, that, as the Serip-
ture saith, know not the right hand from the left.

_ This were good reason, Mr. Speaker, if the ques-
tion were of naturalizing some particular persons by
3 private bill ; but it hath no proportion with the
8eneral case ; for now we are not to look to respects
that are. proper to some, but to those which are
common to all. Now then how can it be imagined,

Ut that those which took their first breath, since this
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_ N X ‘ st

happy union, inheren m his majesty’s person, m“m
. . '

be more assured and affectionate to this kmgdo. oh

than those generally cap he presumed to be, wh .

were sometimes strangers? for « Nemo subito fir8

“ tur ersions of minds aye not so swift 5;5
f times. Nay in effects of gr2¢”
which exceed far the effects of nature, we sec ]
Paul makes a difference between those he calls NG]"
phytes, that is, newly grafted into Christianity azv
those that are brought up in the faith. And s0 0
see by the laws of the. Church that the childl‘-cn
Christians shall pe baptized in regard of the falth;’
their parents: but the child of an ethnic may ® )
receive baptism till he e able to make an und®”
standing profession of hig faith. '

Another objection hath been made, that wz
ought to be more provident and reserved to restr? 1
the © Post-nati” than the « ante-nati ;” because during
his majesty’s time, being o Prince of so appl'o‘{@“
Wisdom and judgment, we ueed no better Cﬂut‘?ﬂ
than the confidence we may repose in him ; but' 1Il
the future reigns of Succeeding ages, our cautl?
must be “ in re” and not «

In persong,” a8
But, Mr. Speaker, to this 1 answer, that

We cannot expect a prince hereafter less like to &
In respect of his judgment ;
pect a prince so like to exg
in this point of bene
of the occasion.

the cony
the conversions o

50 again, we cannot e.’;
ced, if I may so term 1"
ficence to thyt nation, in respe"n
For whereas aly princes and all .meo
are won either by merit o conversation, there 18

L ) ants
appearance, that any of his majesty’s descendad
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€an have either of these causes of bounty towards
that nation in so ample degree as his majesty hath.
And these be the two objections, which seemed to me
Most material, why the * post-nati” should be left
free, and not to be concluded in the same restrictions
With the « ante-nati; whereunto you have heard the
answers.

The two reasons, which I will use on the other
side, are briefly thesc: the one being a rcason of
common sense ; the other, a reason of estate.

. We sec, Mr. Speaker, the time of the nativity is
In most cases principally regarded. In nature, the
time of planting and setting is chiefly observed ; and
We see the astrologers pretend to judge of the
fortune of the party by the time of the nativity. In
laws, we may not unfitly apply the case of legitima-
tion to the case of naturalization ; for it is true that
the common canon law doth put the “ ante-natus”
and the “ post-natus” in one degree. DBut when
it was moved to the parliament of England, “Barones
“una voce responderunt, Nolumus leges Angliz
“mutare.” And though it must be confessed that
the « ante-nati” and post-nati” are in the same de-
8ree in dignities ; yet were they never so in abilities :
for no man doubts, but the son of an earl or baron,

efore his creation or call, shall inherit the dignity,
“S.Well as the son born after. But the son of an at-
tainteq person, born before the attainder, shall
10t inherit, as the after-born shall, notwithstanding
charter of pardon.

ri . e
The reason of estate is, that any restriction of the
VoL, v, G
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“ ante-nati” ig temporary, and expireth with th{.s,
generation ; but if you make it in the POSt'nat;
also, you do but in substance pen a perpetuity of 5
paration, per
Mr. Speaker, in this point I have been shorts .
cause I little expected this doubt, as to point of core
venience ; and therefore will not much labour, whe
I suppose there is no greater opposition.



A

PREPARATION
TOWARD

THE UNION OF THE LAWS

OF

ENGLAND AND SCOTLAND.

Your majesty’s desire of proceeding towards the
union of this whole island of Great Britain under one
law, is, as far as I am capable to make any opinion of
50 great a cause, very agreeable to policy and justice.
To policy, because it is one of the best assurances, as
human events can be assured, that there will be
Never any relapse in any future ages to a separation.
0 justice, because «dulcis tractus pari jugo:” it is
Yeasonable that communication of privilege draw on
cO’Em?mmication of discipline and rule. This work
€ing of greatness and difficulty, needeth not to
mbrace any greater compass of designment, than is
Decessary to your majesty’s main end and intention.
.c?nsider therefore, that it is a true and received
Vision of law into “jus publicum” and “ privatum,”
€ 0ne being the sinews of property, and the other of
f;‘;:r:?‘im; fox:’ that which (’:o.ncerne.th priva‘fe'in—
it i not meum and ““ tuum,” in my simple opinion,
at this time to be meddled with ; men Jove to
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e
hold their own a5 they have held, and the diffefenie
of this law carrieth no mark of separation ; f(-)r B
se¢ in any one kingdom, which is most at l.m.lty 0
itself, there ig diversity of customs for the guldmgsit’
property and private rights: “in veste variet‘c.ls o
“scissura nonsit.” Al the labour is to be spent 12 b
other part; though perhaps not in all the Othef I:;:)m;
for, it may be, your majesty, in your high wis be
will discern that even in that part there will nof 1
requisite a conformity in all points. And althougi
such conformity were to be wished, yet perchan®
will be scarcely possible in many points to pass th;e‘
for the present by assent of parliament. But ur
cause we that serve your majesty in the service O.f oty,
skill and profession, cannot judge what your maj¢* re
upon reason of state, will leave and take; therefo a
it is fit for us to give, as near as we can, a ZePE*
information : wherein I, for my part, think good he
hold myself to one of the parallels, I mean that of ¢
English laws. For although I have read, and reﬂr
with delight, the Scotish statutes, and some Oth‘;
collection of their laws; with delight I say, Party
to see their brevity and propriety of speechs a:l
partly to sce them come s0 near to our laws; ¥© t
am unwilling to put my sickle in another’s har‘.’es-’
but to leave it to the lawyers of the Scotish natio™

N f 8
the rather, because 1 imagine with myself that if
Scotish lawyer should undertake,

by reading of th°
English statutes,

b
or other our books of law, t0 5
down positively in articles what the law of Engla?

were, he might oftentimes err: and the like errors
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Mmake account, I might incur in theirs. And there-
fore, as T take it, the right way is, that the lawyers
of either nation do set down in brief articles what the
law is of their nation, and then after, a book of two
cf)lllmns, either having the two laws placed respec-
tively, to be offered to your majesty, that your
Majesty may by a ready view see the diversities, and
80 judge of the reduction, or leave it as it is.
¢ Jus publicum” I will divide, as I hold it fittest for
the present purpose, into four parts. The first, con-
cerning criminal causes, which with us are truly ac-
Counted “ publici juris,” because both the prejudice
and the prosecution principally pertain to the crown
and public estate. The second, concerning the
Causes of the church. The third, concerning magis-
trates, officers, and courts: wherein falleth the con-
sideration of your majesty’s regal prerogative, where-
of the rest are but strcams. And the fourth,
Concerning certain special and politic laws, usages’
and constitutions, that do import the public peace,
Strength, and wealth of the kingdom. In which
Part T do comprehend not only constant ordinances
°f law, but likewise forms of administration of law,
s_“Ch as are the commissions of the peace, the visita-
tions of the provinces by the judges of the circuits,
and the like. TFor these in my opinion, for the pur-
Pose now in hand, deserve a special observation, be-
Cayge they being matters of that temporary nature,
- 3 they may be altered, as I suppose, in either king-
°m, without parliament, as to your majesty’s wisdom
May seem best; it may be the most profitable and
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ready part of this labour will consist in the ntr”
ducing of some uniformity in them.

= . . . b
To begin therefore with capital crimes, and firs
that of treason.

CASES OF TREASON.

Where a man doth compass or imagine _th;
death of the king, if it appear by any overt acts it
treason. i

Where a man doth compass or imagine the dc?a y
of the king’s wife, if it appear by any overt act, it}
treason. .

Where a man doth compass or imagine thr
death of the king’s eldest son and heir, if it apPe?
by any overt act, it is treason.

e ep 3418
Where a man doth violate the king’s wife, 1t
treason.

. . st
Where a man doth violate the king’s elde
daughter unmarried, it is treason. '

» 's
Where a man doth violate the wife of the kiP5
eldest son and heir, it is treason.

Where a man doth levy war against the king and
his realm, it is treason. _
Where a man is adherent to the king's enemi®®
giving them aid and comfort, it is treason.

: : al
Where a man counterfeiteth the king's great §6%7
it is treason.

Where a man counterfeiteth the king’s P”vy
seal, it is treason.

Where a man counterfeiteth the king's Pr‘vy
signet, it is treason.
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Where 2 man doth counterfeit the king’s sign
Manual, it is treason.

Where a man counterfeits the king’s money, it is
trEaSon, .

Where a man bringeth into the realm false
Money, counterfeited to the likeness of the coin of
ngland with intent to merchandise or make pay-
Ment therewith, and knowing it to be false, it is
treason.

Where a man counterfeiteth any foreign coin cur-
rent in payment within this realm, it is treason.

Where a2 man doth bring i foreign money, being
Current within the realm, the same being false and
Counterfeit, with intent to utter it, and knowing the
Same to be false, it is treason.

Where a man doth clip, wash, round, or file any
of the king’s money, or any foreign coin current by
proclamation, for gain’s sake, it is trcason.

Where a man doth any ways impair, diminish,
falsify, scale, or lighten the king’s money, or any
foreign moneys current by proclamation, it is treason.

Where a man killeth the chancellor, being in his
Place and doing his office, it is treason.

Where a man killeth the treasurer, being in his
Place ang doing his office, it is trcason.

Where a man killeth the king's justice in eyre,

eing in hig place and doing lus office, it is trcason.

Where a man killeth the king’s justice of assize,
bei“g in his place and doing his office, it is treason.

Where a man killeth the king’s justice of Oyer
4d Perminer, being in his place and doing his

office

» 1t is treason.
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Where a man doth persuade or withdraw any of
the king’s subjects from his obedience, or from the
religion by his majesty established, with intent t,o
withdraw him from the king’s obedicence, it #
treason.

Where a man is absolved, reconciled, or V.Vith};
drawn from his obedience to the king, or pl’Omlset
his obedience to any foreign power, it is treason: ]
Where any Jesuit, or other priest ordained $1n°

4 . . ~y e ﬂl
the first year of the reign of queen Elizabeth, sh g

. .. . it 1
come 1nto, or remain in any part of this realm, 1t
treason.

Where any person being brought up in a.c().l‘
lege of Jesuits, or seminary, shall not return with!?
six months after proclamation made, and within tw;
days after his return submit himself to take the Oaf
of supremacy, if otherwise he do return, or be withi?
the realm, it is treason.

Where a man doth affirm op maintain any au‘.
thority of jurisdiction spiritual, or doth put in usé o
execute any thing for the advancement or settind
forth thereof, such offence, the third time committed'
is treason.

Where a man refuscth to take the oath of supré”
macy, heing tendered by the bishop of the dioceses lt
he be an eccclesiastical person ; or by commission Ouh
of the chancery, if he be a temporal person; suC
offence the second time is treason,

Where a man committed for treason doth volup~
tarily break prison, it is treason.

Where a jailor doth voluntarily permit a man
commited for treason to escape, it is treason.
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Where a man procureth or consenteth to a trea-
» 1t is treason.

Where a man relieveth or comforteth a traitor,
knOWing it, it is treason.

Son

The punishment, trial, and proceedings in cases of
ireason.

In treason, the corporal punishment is by draw-
ing on a hurdle from the place of the prison to the
Place of execution, and by hanging and being cut
down alive, bowclling, and quartering: and in
Women by burning.

In treason, there ensueth a corruption of blood in
the line ascending and descending.

In treason, lands and goods are forfeited, and in-
heritances, as well intailed as fee-simple, and the
Profits of estates for life.

In treason, the escheats go to the king, and not
to the lord of the fee.

_ In treason, the lands forfeited shall be in the
g’s actual possession without office.

In treason there be no accessaries, but all are
Principa]s,

In treason, no benefit of clergy, or sanctuary, or
pel'emptory challenge.

In treason, if the party stand mute, yet neverthe-
®s judgment and attainder shall proceed all one as
Upon verdict,.

In treason, bail is not permitted.

In treason, no counsel is to be allowed to the
pa«l‘ty.
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In treason, no witness shall be yeceived UPO”
oath for the party’s justification. 1e
In treason, if the fact be committed beyoﬂd 1‘;11 o
seas, yet it may be tried in any county where b
king will award his commission. Ly
In treason, if the party be “ non sana memo.ﬂw’,s
yet if ke had formerly confessed it before the km%
council, and that it be certified that he was of g?es.
memory at the time of his examination and con "
sion, the court may proceed to judgment with
calling or arraigning the party. o
In treason the death of the party before ¢
viction dischargeth all proceedings and forfeiturcs:
In treason, if the party be once acquitted’ ¢
shall not be brought in question again for the saft
fact. . he
In treason, no new case not expressed m o
statute of 25 Ed. 111, nor made treason by any Sl’n’
cial statute since; ought to be judged treasO
without consulting with the parliament. . put
In treason, there can be no prosecution h.
at the king’s suit, and the king’s pardon discharg®
In treason, the king cannot grant over t0 an
subject power and authority to pardon it. )
In treason, a trial of a peer of the kingdom ¥ .
be by special commission before the lord M8 ¢
steward, and those that pass upon him to be nof:)‘
but peers; and the proceeding is with greab stll
lemnity, the lord stewarq sitting under 2 clo 1
of estate with a white rod of justice in his han®’

s 0
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and  the peers may confer together, but are not
any ways shut up: and are demanded by the lord
Steward their voices one by one, and the plurality of
Voices carrieth it. In treason, it hath been an
ancient use and favour from the kings of this realm to
Pardon the execution of hanging, drawing, and
Quartering ; and to make warrant for their be-
heading.

The proceeding in case of treason with a common
subject is in the king’s bench, or by commission of
Oyer and Terminer.

MISPRISION OF TREASON.
Cuses of misprision of treason.

Where a man concealeth high treason only,
without any comforting or abetting, it is mis-
prision of treason.

Where 2 man counterfeiteth any foreign coin
of gold or silver not current in the realm, it is mis-
Prision of treason.

The punishment, trial, and proceeding in cases of
nusprision of treason.

" M . .. . -

The punishment of misprision of treason 18 by
Perpetya) imprisonment, loss of the issues of their
ands during life, and loss of goods and chattels.

The proceeding and trial is, as . cases of
treason,

In misprision of treason bail is not admitted.
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PETIT TREASON.

Cases of petit treason. .
Where the servant killeth the master, it is Pet’t
treason.

Where the wife killeth her husband, it is peif
treason. o

Where a spiritual man killeth his prelate, ]
whom he is subordinate, and oweth faith and obe
dience, it is petit treason. '

Where the son killeth the father or mothe”
it hath been questioned whether it be petit tre"‘soro’
and the late experience and opinion secemeth
weigh to the contrary, though against law 27
reason in my judgment.

The punishment, trial, and proceeding in cases of Peﬂt
treason.
In petit treason, the corporal punishment is by
drawing on a hurdle, and hanging, and in a woma®
burning.

N . . th
In petit treason, the forfeiture is the same wit
the case of felony.

: . : of
In petit treason, all aecessaries are but in case
felony.

FLLONY,
Cuses of felony.

. . i-
Where a man committeth murder, that is, ho™®
cide of prepensed malice, it is felony.

Where a man committeth manslaughter, that 1%
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homicide of sudden heat, and not of malice pre-
Pensed, it is felony.

~ Where 2 man committeth burglary, that is break-
ng of an house with an intent to commit felony, it is
felony,

~ Where a man rideth armed, with a felonious
Intent, it is felony.

Where a man doth maliciously and feloniously
“burn a house, it is felony.

Where a man doth maliciously and feloniously
burn corn upon the ground, or in stacks, it is
felony.

Where a man doth maliciously cut out another’s
tOng‘ue, or put out his eyes, it is felony.

Where a man robbeth or stealeth, that is, taketh
away another man’s goods, above the value of twelve-
Pence, out of his possession, with an intent to con-
ceal it, it is felony.

Where a man embezzeleth or withdraweth any of
"Che king’s records at Westminster, whereby any
Judgment is reversed, it is felony.

Where a man that hath custody of the king’s ar-
our, munition, or other habiliments of war, doth
Ina‘liCiously convey away the same, to the value
of twenty shillings, it is felony.

Where a servant hath goods of his master’s
tlivered unto him, and goeth away with them, it is
elOny_

- Where a man conjures, or invocates wicked
Plrits, i ig felony.

Where a man doth use or practise any manner of



94 A PREPARATION FOR THE UNION OF LAWS.,

witcheraft, whereby any person shall be killed
wasted, or lamed in his body, it is felony. .

Where a man practiseth any witcheraft, £ dis”
cover treasure hid, or to discover stolen goods, Of t0
provoke unlawful love, or to impair or hurt any
man’s cattle or goods, the second time, having bee?
once before convicted of like offence, it is felony-

Where a man useth the craft of multiplicationo
gold or silver, it is felony.

‘Where a man committeth rape, it is felony-

Where a man taketh away a woman against he:t
will, not claiming her as his ward or bondwom‘m’l
is felony. .

Where any person marrieth again, her 0f hi#
former husband or wife being alive, it is felony-

Where a man committeth buggery with man ©
beast, it is felony.

Where any persons, above the number of twel'”’
shall assemble themselves with intent to put dow”
enclosures, or bring down the prices of victuals, &e
and do not depart after Proclamation, it is felony:

Where man shall use any words to encourag® o
draw any people together, « yt supra,” and they 0
assemble accordingly, and do not depart after pro-
clamation, it is felony.

Where a man being the king’g sworn Servaﬂt’
conspireth to murder any lord of the pealm or any °
the privy council, it is felony,

Where a soldier hath taken any parcel of the

king’s wages, and departeth without licence, it i
felony.
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_ Where a man receiveth a seminary priest,'know-
g him to be such a priest, it is felony.

Where a recusant, which is a seducer, and per-
Sl}ader, and inciter of the king’s subjects against the
kmg's authority in ecclesiastical causes, or a per-
Suader of conventicles, &c. shall refuse to abjure the
Tealm, it is felony.

Where vagabonds be found in the realm, calling
themgelves Egyptians, it is felony-

Where a purveyor taketh without warrant, or
Otherwise doth offend against certain special laws, it
s felony.

Where a man hunteth in any forest, park, or
Warren, by night or by day, with vizards or other
dnguisements and is examined therecof and con-
cealeth his fact, it is felony.
~ Where a man stealeth certain kinds of hawks, it
s felony.

. Where a man committeth forgery the second
time, having been once before convicted, it i
felony,

Where a man transporteth rams or other sheep
ut of the king’s dominions, the second time, it is
felor)y.

Where a man being imprisoned for felony,

reaks prison, it is felony. :
fe101\17Vhere a man proc‘ur‘eth or consenteth to @
“CCes)s, tf) be committed, it is felony, as to make him
ary before the fact.

Where a man receiveth or relieveth a felon,



96 A PREPARATION FOR THE UNION OF LAWS.

knowing thereof, it is felony, as to make him acc®"

sary after the fact. .
Where a woman, by the constraint of her. h_u

band, in his presence, joineth with him in comrnlttlng

.. . . . as
of felony, it is not felony, neither as principal nor |
accessary.

The punishment, trial, and proceeding in cases of
Jelony. -
In felony, the corporal punishment is by har'lg}“tﬁ'o
and it is doubtful whether the king may turn 1t mo
beheading in the case of a peer or other perso?
dignity, because in treason the striking off the hei
is part of the judgment, and so the king Pﬂrdone b
the rest : but in felony it is no part of the jud{%"men

. . 1 w M ye .
and the king cannot alter the exccution of law 3
precedents have been both ways.

d
In felony, there followeth corruption of blo:es’,
except it bein cases made felony by special statt

o 0
With a proviso that there shall be no corruptio®
blood.

In felony, lands in fee-simple and goods aloe
forfeited, but not lands intailed, and the proﬁts
estates for life are likewise forfeited : And by sot
customs lands in fee-simple arce not forfeited ;

The father to the bough, son to the plough ;
as in Gavelkind in Kent, and other places. o0

In felony, the escheats go to the lord of the o
and not to the king, except he be lord: Buff'o
profits of estates for lives, or in tail during the life
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t_enﬂnt in tail, go to the king; and the king hath
EkeWise, in fee-simple lands holden of common lords,
annum, diem, et vastum.”

In felony, the lands are not in the king before
office, nor in the lord before entry or recovery in
Writ of escheat, or death of the party attainted.

- In felony, there can be no proceeding with the
Accessary before there be a proceeding with the prin-
cipal; which principal if he die, or plead his pardon,
or have his clergy before attainder, the accessaries
can never be dealt with.

In felony, if the party stand mute, and will not
put himself upon his trial, or challenge peremptorily
above the number that the law allows, he shall have
jUdgment not of hanging, but of penancé of pressing
to death; but then he saves his lands, and forfeits
only his goods.

In felony, at the common law, the benefit of
clergy or sanctuary was allowed; but now by sta-
tutes it is taken away in most cases.

In felony, bail may be admitted where the fact is
Not notorious, and the person not of evil fame.

In felony, no counsel is to be allowed to the
Party, no more than in treason.

In felony, no witness shall be reccived upon oath
for the party’s justification, no morc than in treason.

In felony, if the fact be committed beyond the
Seas, or upon the seas, © super altum mare,” there is
10 trial at all in the one case, nor by course of jury
M the other case, but by the jurisdiction of the
Admiralty,

VoL, v, Y
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In felony, if the party be “non sans memor@s
althongh it be after the fact, hg cannot be tried nor‘
adjudged, except it be in codrse of outlawry, &%
that is also erroneous. )

In felony, the death of the party before CO“"‘C”'
tion dischargeth all proceedings and forfeitures.

In felony, if the party be once acquitted, oF ™
peril of judgment of life lawfully, he shall neve? be
brought in question again for the same fact.

In felony, the prosecution may be either at th,e
king’s suit by way of indictment, or at the Pﬂrtyls
suit by way of appeal ; and if it be by way of appe®”
the defendant shall have his counsel, and produ®
witnesses upon oath, as in civil causes,

In felony, the king may grant hault juStic'e 0
a subject, with the regality of power to pardon it

In felony, the trial of peers is all one as in ¢ast 0
treason. ,

In {felony, the proceedings are in the king®
bench, or before commissioners of Oyer and Ter

s . . 1€
miner, or of gaol delivery, and in some cases bef®
justices of peace. ’

Cases of Felonia de se, with the punishment, trial, and
proceeding therein. ,

In the civil law, and other laws, they make & dif

ference of cases of « felonia de se:” for wherc a M&"
is called in question upon any capital crime, 2°

killeth himself to prevent the law, they give the sam®

judgment in all points of forfeiture, as if they 1‘“('

been attainted in their life-time : And on the oth®'
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S}de, where a man killeth himself upon impatience of
Sickness or the like, they do not punish it at all: but:
the law of England taketh it all in one degree, and
Punisgheth it only with loss of goods to be forfeited
to the king, who generally granteth them to his

almonel', where they be not formerly granted unto
Special liberties.

OTFENCES OF PREMUNIRE.
Cascs of Premunire.

Where a man purchaseth or accepteth any pro-
".iSion, that is, collation of any spiritual benefice or
ving, from the sce of Rome, it is case of pre-
Munire,

Where a man will purchase any process to draw
any people of the king’s allegiance out of the realm,
In plea, whereof the cognizance pertains to the
king’s court and cometh not in person to answer
his contempt in that behalf before the king and his
council, or in his chancery, it is case of przmunire.

Where a man doth sue in any court which is not
ﬂ}e king’s court, to defeat or impeach any judgment
8Wven in the king’s court, and doth not appear to an-
Swer lis contempt, it is case of preemunire. .

Where a man doth purchase or pursue in the
ourt of Rome, or elsewhere, any process, sentence
of excommunication, bull, instrument, or other thing
v hich touches the king in his regality, or his realm
™ prejudice, it is case of priemunire.

Where a man doth affirm or maintain any
Oreign authority of jurisdiction spiritual, or doth
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put in use or execute any thing for the advzmcemen(t
or setting forth thereof ; such offence, the seco®
time committed, is case of premunire. ¢
Where a man refuseth to take the oath ,0._
supremacy, being tendered by the bishop of the dl.(;'
cese, if he be an ecclesiastical person; or by Commln
sion out of the chancery, if he be a temporal perso™
1t is case of preemunire. on
Where the dean and chapter of any church, P i
the « Congé d’elire” of an archbishop or bishop, do 5
refuse to elect any such archbishop or biSh?P, E;
1s nominated unto them jp the king’s letter missiv®
1t is case of praemunire. ’ to
Where a man doth contyibute oy give relief 11“0
any Jesuit or seminary priest, or to any colleg® b
Jesuits or seminary priests, or to any person brous s
up therein, and called home, and not returning, it
case of praemunire. '

. . act
Where a man is broker of an usurious contr
above ten in the hundred, it is

case of prmunire:

The punishment, trial, and proceedings in cases of

premunire. '
The punishment is by imprisonment during 1‘{2’
forfeiture of goods, forfeiture of lands in fee—simpf ;
and forfeiture of the profits of lands intailed, or ¢
life. )
The trial and proceeding is as in cases of misp!t’
son of treason; and the trial js by peers, whert a

peer of the realm is the offender.
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OFFENCES OF ABJURATION AND EXILE.

Cases of abjuration and exile, and the proceedings

. therein.

Where a man committeth any felony, for the
Which at this day he may have privilege of sanctuary,
and taketh sanctuary, and confesseth the felony be-
fore the coroner, he shall abjurc the liberty of the
Yealm, and choose his sanctuary; and if he commit
a0y new offence, or leave his sanctuary, he shall lose
the Privilege thereof, and suffer as if he had not taken
Sanctuary.,

Where a man not coming to the charch, and,
being a popish recusant, doth persuade any of the
?iing’s subjects to impugn his majesty’s authority
In causes ecclesiastical, or shall persuade any subject
from coming to church, or receiving the communion,
or persuade any subject to come to any unlawful
conventicles, or shall be present at any such unlaw-
fu) conventicles, and shall not after conform himself
}Vitllin a time, and make his submission, he shall ab-
Jure the realm, and forfeit his goods and lands
' during‘ life ; and if he depart not within the time pre-
fixed, op return, he shall be in the degree of a felon.

Where a man being a popish recusant, and not

Wing lands to the value of twenty marks per
&n'num, nor goods to the value of 40/ shall not re-
fa;i to his flwelling or place where he was born, und
Illile: (i‘onhne Illrr.xself within the confrl)ass‘ of five
o sh; Hl; s}.l.all abjure the realm; and if he return,

e 1n the degree of a felon.
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Where a man kills the king’s deer in chases o
forests, and can find no sureties after a year’s 1
prisonment, he shall abjure the realm. 2

Where a man is a trespasser in parks, or in poP
of fish, and after three years” imprisonment cann®
find sureties, he shall abjure the realm. i

Where a man is a ravisher of any child with!
age, whose marriage belongs to any person, znis
marrieth the said child aftey years of consent, ‘m' ¢
not able to satisfy for the marriage, he shall abjt
the realm.

OFFENCE OF HERLSY. '
Cases of heresy, and the triql and proceeding thereint

The declaration of heresy, and likewise the prO’
ceeding and judgment upon heretics, is by the C".mn
mon laws of this realm referred to the juris‘lictlo
ecclesiastical, and the secular arm is reached unt
them by the common laws, and not by any statute f’ol‘
-the execution of them by the king’s writ « de heereti®
*“ comburendo.”

CASES OF THE KING’S PREROGATIVE.
The king’s prerogative in Parliament.

1. The king hath an absolute negative voice ti

all bills that pass the parliament, so as withot

his royal assent they have a mer

. ot
e nullity, and
80 much as «

. . enatud
authoritas preescripta,” as ¢ senat
“ consulta” had, notwithstanding

) inn O
the intercessioB
tribunes.

. . solve
2, The king may summon parliaments, dissol¥
them, adjourn and prorogue them at hig pleasure-
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i 3. The king may add voices in parliament at
his pleasure, for he may give privileges to borough
towns, and call and create barons at his pleasure.

4. No man can sit in parliament unless he take
the oath of allegiance. '

The king’s prerogative in war and peace.

1. The king hath power to declare and proclaim
War, and make and conclude peace.

2. The king hath power to make leagues and
confederacies with foreign estates, more or less strait,
and to revoke and disannul them at his pleasure.

3. The king hath power to command the bodies
of his subjects for service of his wars, and to muster,
train, and levy men, and to transport them by sca or
land at his pleasure.

4. The king hath power in time of war to execute
martial law, and to appoint all officers of war at his
pleasure.

5. The king hath power to grant his letters of
Mart and reprisal for remedy to his subjects upon

foreign wrongs.

6. The king may give knighthood, and thereby
enable any subject to perform knight’s service.

The king’s prerogative in maiter of moncy.
L. The king may alter his standard in baseness
Or fineness.
2. The king may alter his stamp in the form of it.
_ 3. The king may at his pleasure alter the valua-
Yons, and raise and fall moneys.
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: - : . . e
4. The king may by proclamation make mon }’ |
of his own current or not.

. . obul
5. The king may take or refuse the subjects’ bU
lion, or coin for more or less money.

. . ta el
6. The king by proclamation may make {or¢1
money current, or not.

. . . . , trd J‘C'
The king’s prerogative in matters of trade and ti iff

L. The king may constrain the person of any of
his subjects not to go out of the realm. 0
2. The king may restrain any of his subjects
80 out of the realm in any special part foreign.
3. The king may forbid the exportation of “n}f
commoditics out of the realm,

4. The king may forbid the importation of avy
commodities into this realm.

5. The king may set a reasonable impost “Por,}
any foreign wares that come into the realm, and 50°
native wares that go out of the realm,

The king’s prerogative in the persons of his subjects:

1. The king may create any corporatjon or body

politic, and enable them to purchase, to grant, tz
sue, and be sued; and with such restrictions a0
limitations as he pleases.

2. The king may denizen and cnable any foj
reigner for him and his descendants after the charte?’
though he cannot naturalize, nor enable him to make
pedigree from ancestors paramount,

3. The king may enable any attainted persov by
his charter of pardon, and purge the blood for tim®
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tf’ Come, though he cannot restore the blood for the
time pagt, |

4. The king may enable any dead persons in the
W, as men professed in religion, to take and pur-
chase to the king’s benefit.

A twofold power of the law.

I. A Direction: In this respect the king is un-
derneath the law; because his acts are guided
thel'eby.

2. Correction : In this respect the king is above
the law ; for it may not correct him for any offence.

A twofold power in the king.
1. His absolute power, whereby he may levy
forces against any nation.
-2, His limited power, which is declared and ex-
bressed in the laws what he may do.
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THE POST-NATI OF SCOTLANY
IN TIIE, EXCHEQUER CHAMDER,

Before the Lord Chancellor, and all the Judges of England.

Muy it please your Lordships, be 0
Tuis case your lordships do well perceive 0
exceeding great consequence. Kor whether yO© g
measure that by place, that reacheth not only ool
realm of England, but to the whole island of G'Zhﬂt
Britain; or whether you measure that by time ¢
extendeth not only to the present time, but' ™
more to future generations, .

Et nati natorum, et qui nascentur ab illis :

]
And therefore as that is to receive at the bar 2 fiuvlg
and free debate, so I doubt not but that shall recii n
from your lordships a sound and just resolt p
according to law, and according to truth. Fo¥ pab
lords, though he were thought to have said well, ¢
said that for his word, « Rex fortissimus ;" y({t on
was thought to have said better, even in the ?Pml .
of the king himself, that said, « Veritas fortissim®
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13 : :
cogzﬂevalet ” .And I do much rej.oice to observe such a
this urrence in the whole carriage of this cause to

C‘Ild, that truth may prevail.

The case no feigned or framed case ; but a true
¢ase between true parties.

The title handled formerly in some of the king's
urts, and frechold upon it; used indecd by his
Majesty in his high wisdom to give an end to this
8reat question, but not raised; * occasio” as the
schoolmen say, ¢ arrepta, non porrecta.” _

The case argued in the king’s bench by Mr. Walter
With great liberty, and yet with good approbation of
the court; the persons assigned to be of counsel on
that side, inferior to none of their quality and degree
in learning ; and some of them most conversant and
eXercised in the question.

. The judges in the king’s bench have adjourned
1t to this place for conference with the rest of their
brethren. Your lordship, my lord chancellor, though
"You be absolute judge in the court where you sit, and
Might have called to you such assistance of judges as
% you had secmed good ; yet would not forerun or
€ad in this case by any opinion there to be given;
“but haye chosen rather to come yourself to this as-
Sembly ; 411 tending, as I said, to this end, whereunto
. for my part do heartily subseribe, “ut vincat
YEritas,” that truth may first appear, and then pre-
Yol And 1 do firmly hold, and doubt not but 1
shall we)) maintain, that this is the truth, that Calvin
.‘ :\l: plaintiff is « ipso jure” by the law of England a
ural Lo subject, to purchase frechold, and to
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bring real actions within England. In this case I
must so consider the time, as I must much more ¢
sider the matter. And therefore though it miy
draw. my speech into farther length; yet I dare nsc
handle a case of this nature confusedly, but P“.r POS.
to observe the ancient and cxact form of pleading ,’
which is,

First, to explain or induce.

Then, to confute, or answer objections.

And lastly, to prove, or confirm. on

And first for explanation, The outward guest in
in this case is no more, but, Whether a child, borl;x
Scotland since his majesty’s happy coming t0 0
crown of England, be naturalized in England, of nio
But the inward question or state of the quescfi of
evermore beginneth where that which is confesse
both sides doth leave. y

It is confessed, that if these two realms of Log
land and Scotland were united under one 18V ane
one parliament, and therchy incorporated and m?(;h
as one kingdom, that the ¢ Pogt-natus” of 5"
an union should be naturalized. . the

It is confessed, that both realms are united ,ln.to,
person of our sovereign ; or, because I will gai® .211,
thing by surreption, in the putting of the quest! p
that one and the same natural person is king of b0
realms. e

It is confessed, that the laws and parliaments ‘“c,
several. 8o then, Whether this privilege and bot
fit of naturalization be an accessory or depe“derfcy
upon that which is one and joint, or upon that whie
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'8 several, hath been, and must be the depth of this
Qestion, And therefore your lordships do see the
State of this question doth evidently lead me by way
of inducement to speak of three things: The kmg,
'€ law, and the privilege of naturalization. FOI: if
You well understand the nature of the two prin-
Cipals, and again the nature of the accessory; then
*hall you discern, to whether principal thev acces-
S0ty doth properly refer, as a shadow to a body,
%iron to an adamant.
- Ang therefore your lordships will give me leave
M a case of this quality, first to visit and open tl}e
%Undations and fountains of reason, and not begin
With the positions and eruditions of a municipal law ;
Or 80 was that done in the great case of mines ;' and
%o ought that to be done in all cases of like nature.
And this doth not at all detract from the sufficiency
of our laws, as incompotent to decide their own
Cases, but rather addeth a dignity unto them, when
their- reason appearing as well as their authority
oth shew them to be as finc monies, which are cur-
fent not only by the stamp, because they are so
Teceide’ but by the natural metal, that is, the
Teason and wisdom of them.

And master Littleton himself in his whole book
~Oth commend but two things to the professors of the
W by the name of his sons; the one, the inquiring
e Searching out the reasons of the law ; and the
“Her, the observing of the forms of pleadings. And
reve{- Was there any case that came in judgment that
®quireq more, that Littleton’s advice should be fol-
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lowed in those two points, than doth the present cas’
in question. And first of the king. i}
It is evident that all other commonwealths: mo' ,
narchies only excepted, do subsist by a law Precey’
dent. For where authority is divided amongst maﬂ‘
officers, and they not perpetual, but annua,l or tem‘
porary, and not to receive their authority but p
election, and certain persons to have voice onl}’n
that clection, and the like; these are busy ? ]
curious frames, which of necessity do pre-SUPPOSe11
law precedent, written or unwritten, to guide a 1
direct them: but in monarchies, especially her® o
tary, that is, when several families, or lineagf’s .
people do submit themselves to one line, imperlﬂl ]
royal, the submission is more natural and Simr;.e A
which afterwards by laws subsequent is peffec of
and made more formal ; but that is grounded' qu
nature. That this is s0, it appeareth notably 1? tic
things; the one the platforms and patterns we
are found in nature of monarchies ; the original suhe
missions, and their motives and occasions.
platforms are three : o
The first is that of a father, or chief of a famll};:
who governing over his wife by prerogative of 5656
over his children by prerogative of age, and b(_’cm; -
he is author unto them of being, and over his s
vants by prerogative of virtue and providence -(fol :
that is able of body, and improvident of mmd.’ .
“ natura servus”) that is the very model of 2 kin ;
So is the opinion of Aristotle, 1ib. jji. Pol. cap- o
where he saith, “ Verum autem regnum est, ¢
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: Penes unum est yerum summa potestas: quod

feghum procurationem familiee imitatur.”

' And therefore Lycurgus, when one counselled
m to dissolve the kingdom, and to establish another
‘?Ym of estate, answered, ¢ Sir, begin to do that

Which you advise first at home in your own house ”
nOting’ that the chief of a family is as a king; and
8 those that can least endure kings abroad, can
“€content to he kings at home. And this is the first
P 8tform, which we see is merely natural.
The second is that of a shepherd and his flock,

Which, Xenophon ‘saith, Cyrus had ever in his mouth.
O shepherds are not owners of the sheep; but
1eir office is to feed and govern: no more are kings
Proprictaries or owners of the people: for God is
%ole owner of people. “ The nations,” as the Scrip-
ture saith, « are his inheritance ” but the office of
kings is to govern, maintain, and protect people.
And that is not without a mystery, that the first
king that was instituted by God, David, for Saul was
Ut an untimely fruit, was translated from a
Shepherd, as you have it in Psalm lxxviii. —«Et
* clegit David servum suum, de gregibus ovium sus-
* tulit eum,—pascere Jacob servum suum, et Israel
“ hﬁereditatem suam.” This is the second platform;
A work likewise of nature.

. The third platform is the government of God
Umself over the world, whereof lawful monarchies
¥¢ a shadow. And therefore both amongst the
Ieathen, and amongst the Christians, the word,
Sacreq, hath been attributed unto kings, because
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of the conformity of a monarchy with 2 d ot

Majesty : never to a senate or people. And §0
find it twice in the lord Coke’s Reports; once n .
second book, the bishop of Winchester’s case-f atl}’
in his fifth book, Cawdrie’s case ; and more ancie’ 8
in the 10 of H. VIL fol. 10. « Rex est PO
“ mixta cum sacerdote;” an attribute which w0
senate of Venice, or a canton of Swisses, can nelat,
challenge.  So, we see, there be precedents or gove
forms of monarchies, both in nature, an wth
nature ; even from the monarch of heaven and ¢* d
to the king, if you will, in an hive of bees. .
thercfore other states are the creatures of 1aw ¢ a
this state only subsisteth by nature. ' in
For the original submissions they are fot.ll' o
number : I will briefly touch them : The first 15(} .
ternity or patriarchy, which was when a family .{-’,'ro
ing so great as it could not contain itself with!” .
habitation, some branches of the descendants W,ch
forced to plant themselves into new families Wﬂn
second families could not by a natural instinet & .
inclination but bear a reverence, and yield an 0
sance to the eldest line of the ancient family fro
which they were derived. i
The second is, the admiration of virtue, or 8™ ‘
tude towards merit, which is likewise natura]ly lne
fused into all men. Of this Arigtot]e putteth 0
case well, when it was the fortupe of some one maty
either to invent some arts of excellent use toWa”
man’s life, or to congregate people, that dwelt sc'il !
tered, into one place, where they might cohabit wit
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121011(’1@ ::mfort, .or to .guide them fro'm a more barren
csext, admme frm.tfu]', or the like: upon these
peOple, an tche admiration and recompense of them,
submitted themselves.
com;I:ll: 'fhird, Which. was the ‘most usual. of all, was
grea n V\.'ar, ‘wluch even in nature induceth as
~t an obligation as paternity. For as men owe
I life and being to their parents in regard of
genm}tion, so they owe that also to saviours in the
I:SS im regard of preservation. And therefore we
“D N chap. xviii. of the book of Judges, ver. 22.
3 tulxerunf omnes viri ad Gideon, Dominare nostri,
« o et filii tui, quoniam servasti nos de manu Ma-
thilan-” And so we read when it was brought to
o ears of Saul, that the people sung in the streets,
. Saul hath killed his thousands, and David his ten
“th.ousand of en.ctnies,” he said straightways : ¢ Quid
©l superest misi Ipsum regnum ?” TFor whosoever
ath the military dependence, wants little of being
lng.
o The fourth is an inforced submission, which is
quest, whereof it scemed Nimrod was the first
“reCedent, of whom it is said; * Ipse caepit potens
« ®85¢in terra, et erat robustus venator coram Domi-
10.”  And this likewise is upon the same root
Wl}lch 18 the saving or gift as it were of life and
d‘”ng; for the conqueror hath power of life and
“ath over hig captives ; and therefore where he
8Iveth them themselves, he may reserve upon such

3 8ift what service and subjection he will. Al these
Vor, v, I
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four submissions are evident to be natural and wore
ancient than law.

To speak therefore of law, which i
second part of that which is to be spokem
by way of inducement. Law no doubt 18 tltlﬁ
. great organ by which the sovercign power dOin

move, and may be truly compared to the sineW? .
a natural body, as the sovereignty may be comp?”
to the spirits: for if the sinews be without te
spirits, they are dead and without motion s if: th
spirits move in weak sinews, it causeth tremblmg:
so the laws, without the king’s power, arc dea®’
the king’s power, except the laws be corrobomt_e ,
will never move constantly, but be full of staggcrme
and trepidation. But towards the king himself' :
law doth a double office or operation : the fixst 1%
intitle the king, or design him: and in that s .
Bracton saith well, lib. 1. fol. 5. and lib. 3. oI 10 ;
“ Lex facit quod ipse sit Rex;” that is, it deﬁ“?o
his title ; as in our law, That the kingdom shall g]e
to the issue female ; that it shall not be depatt®
amongst daughters; that the halt-blood shal
respected, and other points differing from the T g
of common inheritance. "The second ig, that who!
of we nced not fear to speak in good and hapl’er
times, such as these are, to make the ordinary Pow 0!
of the king more definite or regular : for it W88
sald by a father, “ plenitudo potestatis est plcmtu ;
“ tempestatis.” And although the king, in his pcrsor;
be ¢ solutus legibus,” yet his acts and grant$ a
limited by law, and we argue them every day-

I
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But 1 demand, Do these offices or operations of

W evacuate or frustrate the original submission,
Which wag patural} Or shall it be said that all
aHegifmce is by law ? No more than it can be said,
3 “ potestas patris,” the power of the father over
the child, is by law ; and yet no doubt laws do di-
Versdy define of that also; the law of some nations
Wing given the fathers power to put their children
t? death ; others, to sell them thrice; others, to
_lsihherit them by testament at pleasure, and the
ke, Yet no man will affirm, that the obedicnee of
the chilg i by law, though laws in some points do
Wake it more positive : and even so it is of allegiance
of SUbjects to hereditary monarchs, which is corrobo-
Tated and confirmed by law, but is the work of the
law of nature. And therefore you shall find the
Obgervation true, and almost general in all states,
that their lawgivers were long after their first kings,
Who governed for a time by natural equity without
law : 5o was Theseus long before Solon in Athens ;
%0 was Eurytion and Sous long before Lycurgus in
S_Piu‘ta: so was Romulus long before the Decem-
itk And even amongst ourselves there were more
“Ncient kings of the Saxons; and yet the laws
'an ungdey the name of Edgar’s laws. And in the
l"3f0unding of the kingdom in the person of \’Villiflm
¢ Conqueror, when the laws were in some confusion
2 time, a man may truly say, that king Edward T.
as the firg lawgiver, who enacting some laws, and
coneeting others, brought the law to some perfection.
8 therefore T will conclude this point with the
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0
stile which divers acts of parliaments do give U:I;;
the king : which term him very effectually and.”was
“ our natural sovereign liege lord” And asit e
said by a principal Judge here present when by
served in another place, and question was move ;
some occasion of the title of Bullein’s lands, the
would never allow that queen Elizabeth (I I'Cmcnzu
it for the efficacy of the phrase) should be a S;ashal
queen, but a common-law queen : so surely 10
hardly consent that the king shall be CStCemewful
called only our rightful sove la
sovereign, but our natural lieg

-oour
reign, ol {5 0
parliament speak : for

¢ sovereign; as ac o
as the common law 18 ﬂ,:ure
worthy than the statute law; so the law of nakcn
is more worthy than them both. Having sp(;ca'
now of the king and the law, it remaineth to ’510 ‘
of the privilege and benefit of naturalization i# nd"
and that according to the rules of the law of E“gla,ees

Naturalization is best discerned jn the 408" to-
whereby the law doth mount and ascend thcrcunit
For it seemeth admirable unto me, to consider wm‘
what a measured hand and with how true Propral
tions our law doth impart and confer the seve
degrees of this benefit.  The degrees are four s

The first degree of persons, as to this puP |
that the law takes knowle
that is,

-

1
. . em
dge of, is an alien B o9
) P
such a one as is borp under the obeisan¢
piince or state that is in host

ility with the king
England.

r) . e
Lo this person the lay giveth no bena]m
or protection at all, hut if he come into the ¢,

§
. . . at P
after war proclaimed, or war in fact, he comes @
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O%n peril, he may be used as an enemy : for the law
accounts of him, but, as the Scripture saith, as of a
*PY that comes to see the weakness of the land. And
% it is in 2 Ric. I11. fol. 2. Nevertheless this admit-
teth distinction. For if he come with safe-conduct
Otherwise it is: for then he may not be violated,
either ip person or goods. But yet he must fetch
is justice at the fountain-head, for mnonc of the
Condyit pipes are open to him; he can have no
Temedy ip any of the king’s courts; but he m‘.lSt
®omplain himself before the king’s privy council :
A there e shall have a proceeding summary from hour
to hour, the cause shall be detcrmined by natural
eC1uity, and not by rules of law ; and the decree of
the council shall be executed by aid of the chancery,
s in 13 Ed. IV. and this is the first degree.
The second person is an alien friend, that is, such
a one as is born under the obeisance of such a king
Or state as is confederate with the king of England,
or at Jeast not in war with him. To this person the
law allotteth this benefit, that as the law accounts
that the hold it hath over him, is but a transitory
old, for he may be an enemy, so the law doth indue
him but with a transitory benefit, that is, of move-
able goods and personal actions. But for free-hold,
Or Iease, or actions rcal or mixt, he is not enabled,
®Xcept it be in “ autre droit.” And so it is 9 E. IV.
fol. 7, 19 E.IV. {ol. G. 5 Mar. and divers other books.
The third person is a denizen, using the word
Properly, for somctimes it is confounded with @
Ratural horn subject. Thisis onc that is but « sub-
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“ ditus insitivus,” or < adoptivus,” and is never by
birth, but only by the king’s charter, and by 1o
other mean, come he never so young into the l'ei"l,m’
or stay he never so long. Mansion or habitatio®
will not idenize him, no, nor swearing obedienc® t(f
the king in a leet, which doth in-law the subjec’’
but only, as 1 said, the king’s grace and gift- "
this person the law giveth an ability and capaci®y
abridged, not in matter, but in time, and as therl‘i
was a time when he was not subject, so the 13w_d0:1
not acknowledge him before that time. IO if e
purchase freehold after his denization, he may takt
it; but if he have purchased any before, he shall rfo,
hold it : so if he have children after, they shall
herit ; but if he have any before, they shall nO”
inherit.  So as he is but privileged « a parte pos”
as the schoolmen say, and not « g parte ante.”
The fourth and last degree is a natural bo,
subject, which is evermore by birth, or by act ?n
parliament ; and he is complete and entire. F?r : 0
the law of England there is « nj] ultra,” theré is D
more subdivision or more subtle djvision PeY""
these; and therein it secmeth to me that th]@
wisdom of the law, as I said, is to be admired bo
ways, both because it distinguisheth so far an

b . . ‘v
because it doth not distinguish farther. For I koo
that other laws

m

. do admit more curious distinctior"O
this privilege; for the Romans had, besides quuS
“ civitatis,” which answereth to natyralizations 9
“ suffragii.” TFor although a man were naturaliZ‘"

to take lands and inheritance, yet he was not enablé’
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to have & voice at passing of laws, or at clection
®fofficers.  And yet farther they have * jus petiti-
?nis,” or “jus honorum.” For though a man had
Voice, yet he was not capable of honour and office.
Ut these be the devises commonly of popular or
'ee estates, which are jealous whom they take into
theiy number, and are unfit for monarchies; but by
the 1aw of England, the subject of that is natural
Orn hath q capacity or ability to all benefits what-
*0cver; I say capacity or ability : but to reduce
“ potentiam in actum,” is another case. Foran earl
of Ireland, though he be naturalized in England,
et hath no voice in the parliament of England,
€xcept we have either a call by writ, or creation by
Patent ; but he is capable of either. But upon this
Quadripartite division of the ability of persons I do
observe to your lordships threc things, being all
effectually pertinent to the question in hand.

The first is, that if any man conceive that the
Yeasons for the post-nati might serve as well for the
Ante-nati, he may by the distribution which we have
Made plainly perceive Lis error. For the law looketh
:]Ot back, and therefore cannot by any matter “ex
“ post facto,” after birth, alter the state of the birth;
Wherein no doubt the Jaw hatha grave and profound
Teason ; which is this, in a few words, ¢ Nemo subito
) ﬁhgigqr; aliud est nasci, aliud fieri :” we indeed more
Yespect and affect those worthy gentlemen of Scot-

nd whose merits and conversations we know ; but
the Jayy that proceeds upon general reason, and looks
"Pon no men’s faces, affecteth and privilegeth those
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which drew their first breath under the obeisance of
the king of England. N
The second point is, that by the former dl-stl‘l by
tion it appeareth that there be but two conditlons, m
birth, either alien, or natural born, ¢ nam te.rtl:lhe
penitus ignoramus.” Tt i manifest then, that if e
post-nati of Scotland be not natural born, theyhan
alien born, and in no better degree at all n
Flemings, French, Italians, Spanish, Germans, ab)’
others, which are all at this time alien friends

reason his majesty is in peace with all the world.
The third point seemeth

the
to me very worthy
consideration ; which is,

ey
that in all the dlstrlbu?;?:s’
of persons, and the degrees of abilities or capaci

the king's act is all in a]) without any manner of ret
Spect to law or paliament. For it is the king tha,
makes an alien enemy, by proclaiming a war, wher®
with the law or parliament intermeddles not.

the king only grants safe-conducts, wherewith .laW-
and parliament intermeddle not, It is the king like
wise that maketh ap alien friend, by concluding lﬂ
peace, wherewith law and parliament intermedd 'e
not. It is the king that makes g denizen by hl,s
charter, absolutely of his prerogative and pOWelt’
wherewith law and  parliament intermeddle no%
And therefore it is strongly to be inferred, that 85
all these degrees depend wholly upon the king’s act
and no wa Parliament ; so the fourths

Y8 upon law or
although it cannot by the king’s patent, but by"fpe‘
yet that the law, iy that operatioh

ration of law, :
respecteth only the king’s person, without respect 0
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Subjection to law or parliament. And thus much
y, Way of explanation and inducement: which
Ing all matter in effect confessed, is the strong-

Est ground-work to that which is contradicted or
ntroverteq,

There followeth the confutation of the arguments
on the Contrary side.

That which hath been materially objected, may
© reduced to four heads.

The first is, that the privilege of naturalization
DHOWeth allegiance, and that allegiance followeth
1¢ kingdom.,

The second is drawn from that common ground,
“eum duo jura concurrunt in una persona, @quum
“est ac si essent in duobus;” a rule, the words whereof
are taken from the civil law; but the matter of it is
Teceived in all laws; being a very line or rule of
Teason, to avoid confusion,

The third consisteth of certain inconveniences
Conceived to ensue of this general naturalization,
“ipso jure.”
~ The fourth is not properly an objection, but a
Pre-occupation of an objection or proof on our part,

¥ a distinction devised between countries devolute
y deScent, and acquircd by conquest.

For the first, it is not amiss to obscrve that thos.e
}‘Vh‘) Maintain this new opinion, whercof there s

altum silentium” in our books of law, are not well

“8reed in what form to utter and express that: for

*OMme said that allegiance hath respect to the law,

Some to ghe crown, some to the kingdom, some to
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the body politic of the king : so there is confusion of
tongues amongst them, as it commonly cometh t0
pass in opinions that have their foundations in S4P”
tlety and imagination of man’s wit, and not In the
ground of nature. But to leave their words, and to
come to their proofs : they endeavour to prove th‘?
conceit by three manner of proofs : first, by reason’
then, by certain inferences out of statutes; 'i}n

lastly, by certain book-cases, mentioning and reciting
the forms of pleadings. -

The reason they bring is this ; that naturalizati®
is an operation of the law of England ; and so indee
it is, that may be the true genus of it. ¢

Then they add, that granted, that the law ©
England is of force only within the kingdom an;
dominions of England, and cannot operate but wher
it is in force. But the law is not in force in Sco¥’
land, therefore that cannot endure this benefit ©
naturalization by a birth in Scotland,

This reason is plausible and sensible, but eX"
tremely erroneous. Tor the law of England, for
matters of benefit or forfeitures in England, opera’ceth
over the world. And because it is truly said thﬂt
“ respublica continetur pana ct preemio,” I will PY
a case or two of either.

1t is plain that if a subject of Englaud had con”
spired the death of the king in foreign parts, it W3
by the common law of England treason. HO“V)
prove I that? By the statutes of 35 H. VIII. cap- ©
wherein you shall find no words at all of making
any new case of treason which was not treasol
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?Oefol‘e, but only of ordaining a form of trial ; « ergo,”
Was treason before: and if so, then the law
°f England works in foreign parts. So of con-
tempts: if the king send his privy seal to any subject
cyond the seas, commanding him to return, and he
Sobey, 10 man will doubt but there is a contempt
iln.d yet the fact enduring the contempt was com-
Mitteq iy foreign parts.
Therefore the law of England doth extend to acts
°f Matters done in foreign parts. So of reward,
pnvik’ge or benefit, we nced seek no other instance
N the instance in question ; for I will put you a
e that no man shall deny, where the law of
“Ngland doth work and confer the benefit of natu-
talization upon a birth neither within the dominions
f the kingdom, nor king of England. By the
Statute of 25 E. I11. which, if you will believe Hussey,
s but a declaration of the common law, all children
borp in any parts of the world, if they be of English
Parents continuing at that time as liege subjects to
the king, and having done no act to forfeit the benefit
of their allegiance, are “ ipso facto” naturalized.
2y, if a man look narrowly into the law in this
Point, he shall find a consequence that may seem at
¢ first strange, but yet cannot be well avoided ;
Which is, that if divers families of English men and
Womey plant themselves at Middleborough, or at
%40, or at Lisbon, and have issue, and their ‘de-
.Scendants do intermurry amongst themselves, with-
Out any intermixture of foreign blood ; such descend-
Mts gre naturalized to all generations : for every
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generation is still of liege parents, and therefore B
turalized; so as you may have whole tribes aP
lineages of English in foreign countries. f
And therefore it is utterly untrue that the 1aWw 0
England cannot operate or confer natura,lizatiolfl’but
only within the bounds of the dominions of Eﬂgmnd'
To come now to their inferences upon statutes the
first is out of this statute which I last recited. In
which statute it is said, that in four several Places
there are these words, “ born within the auegianc"’
“ of England ;” or again, « born without the alle8’”
“of England,” which, say they, applies the alleg':
ance to the kingdom, and not to the person of' th
king. To this the answer is casy ; for there 13 no
trope of speech more familiar than to use the P1A<
of addition for the person. So we say commonly’
the line of York, or the line of Lancaster, for the
lines of the duke of York, or the duke of Lancaste””
So we say the posscssions of Somerset, of W&
wick, intending the possessions of the dukes of so°
merset or earls of Warwick. So we sce earls sigh
Salisbury, Northampton, for the carls of Salisb®¥
or Northampton. And in the very same manner the
statute speaks, allegiance of England, for allegianc®
of the king of England.  Nay more, if there ha.
been no variety in the penning of that statute, £his
collection had had little more force; for thos®
words might have been thought to have been used of
purpose and in propriety ; but you may find in threé
other several places of the same statute, allegianc®
and obeisance of the king of England, and especially
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n .the material and concluding place, that is to say,
C}.“ldl'en whose parents were at the time of their
birth o the faith and obeisance of the king of Eng-
lang, So that it is manifest by this indifferent and
Promiscuous use of both phrases, the one proper, the
Other impmper, that no man can ground any infer-
chce upon these words without danger of cavillatio‘n.
The second statute out of which they infer, 18 a
Statute mgge jn 32 Hen. VIIL touching the policy of
Strangers tradcsmen within this realon. IFor the par-
‘ament finding that they did eat the Englishmen out
of trade, and that they entertained no :1pp1‘clltiCCS
ut of their own nation, did prohibit that they should
Teceive any apprentice but the king’s subjects.  In
Which statutc is said, that in nine several places there
15 to he found this context of words, «aliens born
“out of the king’s obedience ;” which is pregnant,
say they, and doth imply that there be aliens born
Within the king’s obedicnce. Touching this infer-
ence, I have heard it said, « qui heeret in litere,
“heeret in cortice ;” but this is not worthy the name
of « cortex,” it is but “ muscus corticis,” the moss of
the bark, Tor it is evident that the statute meant
to speak clearly and without cquivocation, and to a
Common understanding. Now then there arc aliens
M commen reputation, and aliens in precise con-
Struction of Jaw; the statute then meaning not to
comprehend Irishmen, or Jerscymen, or Calaismen,
or explanation-sake, lest the word alien might be ex-
tended to them in a vulgar acceptance, added those
furthe, words, © born out of the king’s obedience:
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Nay, what if we should say, that those words ac”
cording to the received laws of speech, are no word®
of difference or limitation, but of declaration or des”
cription of an alien, as if it had been said, with 2
“ videlicet,” aliens; that is, such as are born ou of
the king’s obedience ? they’ cannot put us from that
construction. But sure I am, if the bark make for
them, the pith makes for us; for the privileg® °
liberty which the statute means to deny to aliens

. . . n
entertaining apprentices, is denied to none bt

within the king’s obedience, call them aliens or what

you will.  And therefore by their reason, a post‘
“ natus” of Scotland shal] by that statute keep what
stranger apprentices he will, and so is put in the
degree of an English. The third statute ovt o
which inference is made, is the statute of 14 E- nr
cap. solo, which hath been said to be our very case’
and I am of that opinion too, but dircetly the othe”
way. Therefore to open the scope and P“rpose
of that statute : after that the title to the croWd °
France was devolute to K. E. [IL and that he b?

changed his style, changed his arms, changed his
seal, as his majesty hath done, the subjects of Eng”
land, saith the statute, conceived g fear that the
realm of England might become subject tO the
realm of France, or to the king as king of ¥ rance
And 1 will give you the reasons of the double ¥
that it should become subject to the realm of Franc®
They had this reason of fear; Normandy h®

conquered England, Normandy was feudal of Franc®
therefore because the superior seigniory of Franc
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Vas now united in right with the tenancy of Nor-
’“f‘“dy, and that England, in regard of the conquest,
Might be taken as a perquisite to Normandy, they
ad probable reason to fear that the kingdom of

“ngland might be drawn to be subject to the realm
of France, The other fear, that England might

tcome subject to the king as king of France, grew:
1o doubt of this foresight, that the kings of England
Might be Jjke to make their mansion and seat of
theiy estate in France, in regard of the climate,
W.ealt]], and glory of that kingdom ; and thereby the
k}nngm of England might be governed by the
‘Ing’s mandates and precepts issuing as from the
king of Trance. But they will say, whatsoever the
Occasion was, here you have the difference authorised
of subjection to a king generally, and subjection to
a king as king of a certain kingdom: but to this
I give an answer threefold :

First, it presseth not the question ; for doth any
Man say that a “ post-natus” of Scotland is na-
turalized in England, because he is a subject of the
King as king of England ? No, but generally because
he i the king’s subject.

i Secondly, The scope of this law is to make a
dlstinction between crown and crown ; but the scope
of theiy argument is to make a difference between
?rown and person. Lastly, this statute, as I said,
ls. our very case retorted against them ; for this is a

Irect statute of separation, which presupposcth that
the common law had made an union of the crowns in
Some degree, by virtue of the union of the king’s
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person : if this statute had not been made to stop
and cross the course of the common law in that
point, as if Scotland now should be suitors °
the king, that an act might pass to like cffect, and
upon like fear. And therefore if you will make good
your distinction in this present case, shew us @
statute for that, But I hope you can shew 10
statute of separation between England and Scotland:
And if any man say that this was o statute declard”
tory of the common law, he doth not mark how thab
is penned ; for after a kind of historical declaratio®
in the preamble, that England was never subject £
France, the body of the act ig penned thus: “ The
king doth grant and establish which are WO}'dS
merely introductive * nove legis,” as if the k“’g:
gave a charter of franchise, and did invest, by a do.
native, the subjects of England with a new pr
vilege or exemption, which by the common law the¥
had not.

To come now to the book-cases which they Pu,t;
which T will couple together, because they recelvé
one joint answer. ‘

The first is 42 E. 111 fol. where the book seith
exception was taken that tle plaintiff was , bor®
in Scotland at Ross, out of the allegiance 0
England.

The next is 22 I VI. fol, 88, Adrians €85¢’
where it is pleaded that a2 woman was born at
Bruges, out of the allegiance of

The third is 13 Eliz. D
the case begins thus:

ngland.
yer, fol. 300, Whel_e
“ Doctor Story qui notori®
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N dignoscituy esse subditus regni Angliz” In all
.these three, say they, that is pleaded, that the party
IS_SUbject of the kingdom of England, and not of the
g of England.
To these books I give this answer, that they be
1ot the pleas at large, but the words o.f' the repzrter;
0 speaks compendiously and narratively, 'an‘ n(;f
according to the solemn words of the pleading.

You fing 4 case put, that it is pleaded a man was
Selsed jp feesimple, you will not infer upon tl.mt, tha’t,
® Words of the pleading were “ in feado simplici,
U« gibi ot heredibus suis.” But shew me some
Precedent of 4 pleading at large, of  natus sub
‘ ligeantia regni Anglie;” for whereas Mr. Walter
8aid that pleadings are variable in this point, he
Would fain bring it to that; but there is no such
Matter ; for the pleadings are constant and uniform
In this point : they may vary in the word « fides,” or
“ligeantia,” or obedientia,” and some other circum-
tances; but in the form of « regni” and  regis”
the)’ vary not : neither can there, as I am persuaded,
© any one instance shewed forth to the contrary.
Ce 9 Eliz. 4 Baggot’s Assize, fol. 7. where the
Pleading at large is entered in the book ; thel:e ‘you
ave « alienigena natus extra ligeantiam domint re-.
" gis Angliz” Sec the precedents in the book of
®htries, pl. 7. and two other places, for there be n'o
oe: and there you shall find still “ sub ligfza'ntm
Omini regis,” or “extra legeantiam domini re-
" gis.” And therefore the forms of pleading, which
dre thihgs so reverend, and are indeed towards

VoL, v, K

(¢

¢
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the reasons of the law, as “palma,” and « pugnus;’
containing the reasons of the law, opened Or un”
folded, or displayed, they make all for us. And for
the very words of reporters in books, you m“si
acknowledge and say, «ilicet obrujmur numer®

For you have 22 Ass. pl. 25. 27 Ass. the prior °

Shell’s case, pl. 48. 14 H. IV. fol. 19. 3 H"VIi
fol. 35. 6 H. VIIL in my lord Dyer, fol. 2. I &

these books the very words of the reporters have
* the allegiance of the king,” and not, the allegianc®
of England. And the book in the 24 Edw- 1
which is your best book, although while it is toss®

at the bar, you have sometimes the words alle”
“ giance of England,” yet when it comes to Tho?”
chief justice, to give the rule, he saith, « we will l?e
““ certified by the roll, whether Scotland be withl“.
“ the allegiance of the king.” Nay, that fﬂ"th?z
form of pleading beateth down your opinion : that}

sufficeth not to say that he is born out of th
allegiance of the king, and stay there, but he U
shew in the affirmative, under the allegiance of what
king or state he was born, The i-mson wher¢?
caunot be, because it may appear whether he

a friend or an cnemy, for that in a real action !
all one : nor it cannot be because issue shall be mk.en
thereupon ; for the issue must arise on the other 8 °
upon “indigena” pleaded and traversed. And thel:c’
fore it can have no other reason, but to apPr‘ze
the court more certainly, that the country of th
birth is none of those that are subject to the king*
As for the trial, that it should be 'impossible to b°
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tried, I hold it not worth the answering; for the
“_ Venire facias” shall go either where the natursl
b’;"th is laid, although it be but by fiction, or if it be
aid according to the truth, it shall be tried where
the action is brought, otherwise you fall apon a
Main rock, that breaketh your argument in pieces ;
°r how should the birth of an Irishman be tried, or
f’fﬂ Jerseyman ? nay, how should the birth ?f asu?)—
Jeet bhe tried, that is born of English parents1n Spain
" O Florence, or any part of the world ? For to all
these the Jike objection of trial may be mad?,
Scause they are within no countries: and this
Yeceives no answer. And therefore I will now pass
On to the second main argument.

It is a rule of the civil law, say they, < Cum duo
“jura,” &c. when two rights do meet in one person,
there is no confusion of them, but they remain still
in the eye of law distinet, as if they were in several
Persons : and they bring examples of one man bishop
of two secs, or one parson that is rector of two
churches, They say this unity in the bishop or the
tector doth not create any privity between the
Parishioners or dioceseners, more than if there were
Severy) bishops, or several parsons. This 1‘}110 1
allow, pg was said, to be a rule not of the civil law
only hut of common reason, but recciveth no force‘d
Or coined but a true and sound distinction or limi-
tation, which is, that it evermore faileth and de-
Seiveth in cases where therc is any vigour O
®Peration of the natural person ; for generally in
“rporations the natural body is but suffulcimentunt
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“ tum  corporis corporati,” it is but as a stock t0
uphold and bear out the corporate body ; but othe™”
wise it is in the case of the crown, as shall b°
manifestly proved in due place. But to shew that
this rule receiveth this distinction, I will put but two
cases ; the statute of 21 H. VIII. ordaineth that?
marquis may retain six chaplains qualified, @ lov
treasurer of England four, a privy counsellor thr:ﬂe'
The lord treasurer Paulet was marquis of Wi
chester, lord treasurer, of England, and privy cou?”

cillor, all at once. 'The question was, whetbe¥

he should qualify thirteen chaplains ? Now by the
rule “ Cum duo jura” he should ; bus adjudged; ho
should not. And the reason was, because “,e
attendance of chaplains concerned and respeCted his
natural person ; he had but one soul, though he 1121'

three offices. The other case which 1 will put 1-S
the casc of homage. A man doth homage 0 his
lord for a tenancy held of the manor of Dale; ther
descendeth unto him afterwards a tenancy held ©
the manor of Sale, which manor of Sale is 1ikewise
in the hands of the same lord. Now by the ru'6
“ Cum duo jura,” he should do homage again, £
tenancies and two seinories, though but one tenan®
and one lord, ¢« ®quum est ac si sef, in duobus : b‘.l

ruled that he should not do homage again: nay 1>
the case of the king he shall not pay @ seco”

respect of homage, as upon grave and dclibemte

consideration it was resolved, 24 Ten. VIII. 2°
« . .
usus scaccarii,” as there is said, accordingly- Av

the reason is no other but because whon @ "o
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S sworn o his lord, he cannot be sworn over again :
® hath but one conscience, and the . obligation
of this oath trencheth between the natural person of
€ tenant and the natural person of the lord. And
Etainly the case of homage and tenure, and of
OMage leige, which is one case, are things of a near
Nature, save that the onme is much inferior to the
Other; but it s good to behold these great n-latters
O state in cases of lower clement, as the cclipse of
€ 5un is used to be in a pail of water. .

The third main argument containeth certain
$Upposed inconveniences, which may ensue of a
8eneral naturalization “ipso jure,” of which kind
‘threg have been specially remembered.

The first is the loss of profit to the king upon
Ietters of denization and purchases of aliens.

The second is the concourse of Scotsmen into this
Fil)gdom, to the cnfeebling of that realm of Scotland
n people, and the impoverishing of this realm of
'E“gland in wealth.

The third is, that the reason of this case stayeth
N0t within the compass of the present case; for
alt}mugh it were some reason that Scotsmen were
rlatlll‘alized, being people of the same island and
‘ ang“age, yet the reason which we urge, which is,
;that they are subject to the same king, may be
"‘Pplied to persons every way more estranged from
"8 than they are ; as if in future time, in the king’s
.. eScendents, there should be a match with Spain,
nd the dominions of Spain should be united with

€ erown of England, by one reason, say they, all

\
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the West Indies should be naturalized ; which
are people not only « alterius soli,” but “ alt®”
“ rius ceeli.”
To these conceits of inconvenience, how €35 4
18 to give answer, and how weak they arc in thcn,v
selves, I think no man that doth attentively Pondel‘
them can doubt; for how small revenue can a1is? o‘
such denizations, and how honourable were it
the king to take escheats of his subjects, as if th?y
were forcigners, for scizure of aliens’ lands 21¢ 1.11
~regard the king hath no hold or command ©f thel(;
persons and services, every one may perceive: v ]
for the confluence of Scotsmen, 1 think, we all cf)ﬂ
ceive the springtide is past at the king’s first comivé
in. And yet we see very few families of the
throughout the cities and boroughs of Engle™™
And for the naturalizing of the Indies, W¢ ca?
readily help that, when the cage comes; for we (faﬂ
make an act of parliament of scparation if we 111::@
not their consort. But these being reasons P"litlc’
and not legal, and we are not now in pm‘“ame{ll’
but before a judgment seat, T will not meddle W,lt’
them, especially since I have one answer Wh‘cl,
avoids and confounds all their objections in la®’
which is, that the very sclf-same oi)jections do .hols
in countries purchased by conquest. For in sub']e(:t',
obtained by conguest, it were more profit to inden?
zate by the poll; in subjects oltained by conq“est’
they may come in too fast, Aud if king Henry vik
had accepted the offer of Christopher Columbus, wheré”
by the crown of England had obtained the Indies P/
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Conquest or occupation, all the Indies had been
Naturalized by the confession of the adverse part.
Ar}d therefore since it is confessed, that subjects 0b-
ta"ned by conquest are naturalized, and that all these
Objections are common and indifferent, as well to
“ase of conquest as case of descent, these objections
%€ in themselves destroyed.

) And therefore, to proceed now to overthrow that
distinction of descent and conquest. Plato saith well,
the strongest of all authorities is, if a man can allege
the authority of his adversary against himself: wedo
Urge the confession of the other side, that they con-
fessed the Irish are naturalized ; that they confess the
Subjects of the Isles of Jersey and Guernsey, and
Berwick, to be naturalized, and the subjects of
Calais and Tournay, when they were English, were
naturalized ; as you may find in the 5 Eliz in Dyer,
upon the question put to the judges by Sir Nicholas
Bacon, lord keeper.

To avoid this, they fly to a difference, which is
Dew-coined, and is, (I speak not to the disadvantage
of the persons that use it; for they are driven to it
N tanquam ad ultimum refugium;” but the dif-
ference itself,) it is, I say, full of ignorance and e.rro%'.
A.nd therefore, to take a view of the supports of this
dlﬁérence, they allege four rcasons.

The first is, that countries of conque
Parce] of England, because they arc acquired by the

arms and treasure of England. To this I answer,
f 1 wax

st are made

qlat it were a very strange argument, that 1
Tich upon the manor of Dale, and upon the revenue
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e
thereof purchase a cloge by it, that it shoElld m:}l,{is
that parcel of the manor of Dale, But I will set o
new learning on ground with a question or case I;his
For 1 oppose them that hold this opinion with igd
question, If the king should conquer any for 5
country by an army compounded of Englishmen i
Scotsmen, as it is like, whensover wars are, so it pall
be, I demand, Whether this country conquered be-
be naturalized both in England and Scotland, o0
cause it was purchased by the joint arms of bObIB:
and if yea, Whether any man will think it reasona

) o nedom$ ?
that such subjects be naturalized in both kingdo

. ) ard the
the one kingdom not being naturalized toward
other ?

o ceits:
These are the intricate consequences of con tries
A second reason they allege is, that cour

wng-
won by conquest become subject to the laws of 08
land, which countyieg Ppatrimonial

. ce
the law doth draw the allegiance, and allegian®
naturalization.

\1
are not, and the

But to the major

touching the depende
somewh

Proposition of that arg“mel:;'
ney of allegiance upon lo ;
at hath been already spoken, and full answ};s
shall be given when we come to it. But in t
Place it shall suffice to say,
sition is false; that is, that t}

not superinduced Upon any country by conquest,;
but that the olg laws remain until the king by hl'
proclamation or letters batent declare other 1aws»
and then if he will he may declure Jaws which bef
utterly repugnant, and differing from the laws ©

on0"
that the minor plOPre
e laws of England 2
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i‘;ﬂgnd. And hereof many ancient precedents and
is Sub's may be shewed, that the re.ason wh?r Ire.lami
upon Ject to the laws of Iingland is not « .1pso jure
ang ﬂc"“qllest, but grew by a charter of king John.;
the k'mt’ extended but to so much as was t'hen in
titme ng’s Possession; for there are records in ‘the
‘ of kmg E. I. and IL. of divers particular
8rantg ¢, sundry subjects of Treland and their heirs,
that they might use and observe the laws of
Englang,

The third reason is, that there is a politic neces-
Y of intermixture of people in case of subjection by
QthueSt’ to remove alienations of mind, and to
Secure the state ; which holdeth not in case of

€scent. Here I perceive Mr. Walter hath read

Somewhat in matter of state; and so have I likewise ;
though we may both quickly lose ourselves in causes
of this nature. I find by the best opinions, that
there be two means to assure and retain in obedience
“Ountries conquered, both very differing, almost in
‘Xtremes, the one towards the other.

The one is by colonies, and intermixture of peo-
Ple, and transplantation of families, which Mr.

alter spoke of; and it was indeed the Roman
Manner : Pyt this is like an old relic, much re-
Verenced and almost never used. But the other,
“Which is the modern manner, and almost wholly in
Ifractice and use, is by garrisons and citadels, and
“Ists or companies of men of war, and other like mat-
15 of terror and bridle.

To the first of these, which is little used, it is true
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that naturalization doth conduce, but to the latte’ i
is utterly opposite, as putting too great pride o
means to do hurt in those that are meant to be kept
short and low. And yet in the very first case, of the
Roman proceeding, naturalization did never follo¥ b){
conquest, during all the growth of the Roman empir®’
but was ever conferred by chartevl's, Or‘donati(.ms’
sometimes to cities and towns, sometimes to Partfcu‘
lar persons, and sometimes to nations, until the G
of Adrian the emperor, and the law “In ©F °
“ Romano:” and that law or constitution i pob
referred to title of conquest and arms only, but £ ol
other titles; as by the donation and testamedt °
kings, by submission and dedition of states, or t
like : 50 as this difference was as strange to them w
to us.  And certainly I suppose it will sow”
strangely, in the hearing of forcign nations, that the
law of England should « ipso facto” naturalize 5%
jects of conquests, and shall not naturalize subje(fts
which grow unto the king by descent; thab i
that it should confer the benefit and privilege of
turalization upon such as cannot at the first but bet?
hatred and rancour to the state of England, and ba¥®
had their hands in the blood of the subjects of Eng”
land, and should deny the like benefit to those that
are conjoined with them by a more amiable meaB }
and that the law of England should confer natul'“h'
zation upon slaves and vassals, for people conqueré
are no better in the beginning, and should deny it to
freemen: 1 say, it will be warvelled at abroads ¢
what complexion the laws of England be made, the?
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Er:ldc%ﬂ;:a:cdh. ]diﬂ'erence.s. .But .there is little danger
of England als ; for this is a difference that the law
never knew.

Case’I:;e fourth reason of. this diﬂ.'erence is, that in
Separat C(-‘l()nqu.est the tc-arrltory united can nevex'~ be
pOSSibi]? ag_am.. Bat in case of descer.)t', there is 2
om 1ty ; if his majesty’s h'ne should' fail, Fhe kmg-
the: May sever again to their respective hell'?f as in
ase of 8 Hen. VI. where it is said, that if land
f?scend to a man from the ancestor on the part of
15 father, and a rent issuing out of it from an
:}r}CGStor on the part of the mother ; if the party die
lthout issue, the rent is revived. As to this reason,
know well the continuance of the king's line is no
less dear to those that allege the reason, than to us
that confute it. So as I do not blame the passing
of the reason: but it is answercd with no great
difficulty; for, first, the law doth never respect
Yemote and foreign possibilities ; as notably appeared
I the great case between Sir Hugh Cholmley and
Houlford in the exchequer, where one in the re-
Mainder, to the end to bridle tenant in tail from
k“fﬁ“‘ing a cominon recovery, granted his remainder
_to the king ; and because he would be sure to have
1t out again without charge or trouble when his turn
Was served, he limited it to the king during the life
f tenant in 1ail. Question grew, whether this grant
of remainder were good, yea or no. And it was
*8id to be frivolous and void, because 1t could never by
:’any possibility execute; for tenant in tail camfvt
Wrrender; and if he died, the remaindor likewise
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cceased. To which it was answered, that therelv:,:;s:
a possibility that it might execute, which was th to
Put case, that tenant in tail should enter 13

religion, having no issue : then the remainder sh(i'ng
cxecute, and the kings should hold the Jand .dm?his
the natural life of tenant in tal, notwithstaﬂdmgt "
civil death. But the court “ una voce” Cxploded an

reason, and said, that monasteries were downs 4in
entries into religion gone, and they must be up agec
ere this could be ; and that the law did not TeSpwe _
such remote and foreign possibilities. And 80 e
‘may hold this for the like : for T think we all hOfI())p
-that neither of those days shall ever come, eithfﬂ' 0
monasteries to he restored, or for the king's 1,“1.6 lty
fail,  But the true answer is, that the pOSS‘bll,:he
subsequent, remote or not remote, doth not alter i

-operation of law foy the present. TFor thabshf’uou
be, as if in case of the rept which you put, ybe
should say, that in regard that the rent may pe
severed, it should be sajd to be, “ in esse” i'“ ti ;
mean time, and should be grantable; which :
clearly otherwise. And go in the principal ¢85¢, d
that should be, which God of his goodness forb®,
“ cessante causa cessat effectus,” the benefit
Daturalization for the time

But that altereth ot the o

. . de
“rebus sic stantibus.” And therefore I conclt
that this difference is but

2 deviee full of weaknesz
and ignorance ; and that there is one and the saﬂ;‘
reason of naturalizing subjects by descent, and S“he
jects by conquest; and that i ‘the upion in *

to come is dissOlV(iN:
. ’
peration of the 13
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pz:;*:;’:n(;)fi the king; and th(?refore that the case of
grant theS as clear as that of Ireland, and they that
onclude t]one cannot deny th.e other: A.nd so 1
he second part, touching confutation.

you;‘l‘l(:n%:ll“oc‘eed therefore to the proofs of our part,
. alrerldshlps cax.mot but know mfmy of them must
to the‘ 1})’ Spt?nt in the a‘tlswer wl'.nch “’re have madﬁe
ﬂlteriu <’), Jection. For . corruptio unius, .generatxo

5," holds as well in arguments, as In nature,
Hei d‘estruction of an objectior} beg?ts a proof. DBut
Seex(:: tl?eless I w.ill avoid all iteration, lest I should

cither to distract your memorics, or to abuse
Your patience; but will hold myself only to these
Proofs which stand substantially of themselves, and
are not intermixed with matter of confutation. I
Will therefore prove unto your lordships that the
Post-natus of Scotland is by the law of England
natural, and ought so to be adjudged, by three
Courses of proof.

1. First, upon point of favour of law.

2. Secondly, upon reasons and authorities of law.

3. And lastly, upon former precedents and ex-

Amples,

1. Favour of law : what mean I by that? The
aw is equal and favoureth not. It is true not persons
Ut things or matters it doth favour. Is it nota

cofnmon principle, that the law favoureth three
thmgs’ life, liberty, and dower? And what is the
Teason of this favour? This, because our law 1is
8rounded upon the law of nature. And thesc three
t.hings do flow from the law of nature, preservation



142 CASE OF THE POST-NATI OF SCOTLAND-

. pird
of life natural ; liberty, which every beast Of rl:llﬂ"
seeketh and affecteth naturally; the society of {
and wife, whereof dower is the reward natural: as 3
is well, doth the law favour liberty so highl)f’ keth
man shall enfranchise his bondman when he thmr: is
not of it, by granting to him lands or good'ﬁ aeyant
the reason of it « quia natura omnes homines 1058
“liberi;” and that servitude or villenage doth i the
and abridge the law of nature ? And doth B0 m
self-same reason hold in the present case ? I70%
lords, by the law of nature
naturalized one tow
made of one lump o
they had the same ¢
they were,

all men in the world az:e
ards another; they wel’éod ;
f earth, of one breath of "
ommon parents : nay, at thC‘i » of
as the Seripture sheweth, « unius lalznla’nks
one language, until the curse; which curse, t from
be to God, our present case is exemPt‘fd .
It was civil and nationgl laws that brought in % -
words, and differences, of « civis” and “ Cxterun’
alien and native, And therefore because they teo
to abridge the law of nature, the law favoureth f;
them, but takes them strictly ; even as our 1
hath an excellent rule, That customs of towns an
boroughs shall be taken and construed strictly ?

. . from
Precisely, because they do abridge and derogate f

ns”
the law of the land. So by the same reason, all

tional laws whatsoever are to be taken strictly a:lo,
hardly in any point whereip they abridge and dle de
gate from the law of nature, Whercupon I con¢ l:h e
that your lordships cannot judge the law foI‘An
other side, except the case be « luce clarius.”
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111; l; Appear to you but doubtful, as I think no man
S right senses but will yield it to be at least
r::tli)otfm’ ﬂ?en ought your lordships, under your cor-
N be it spoken, to pronounce for us because of
3 ¢ favour of the law. YFurthermorc as the law of
fgland myst favour naturalization as a branch of
the law of nature, so it appears manifestly, that it
oth favouy it accordingly. Ior is it not much to
fnake a subject naturalized ? By the law of England,
't shoulq suffice, either place or parents, if he be
O™ in Tingland, it is no matter though his parents
%¢ Spaniards, or what you will. On the other side,
he be born of English parents, it skilleth not
‘though he be born in Spain, or in any other place of
the world. In such sort doth the law of England
Open her lap to receive in people to be naturalized ;
Which indeed sheweth the wisdom and excellent com-
bosition of our law, and that it is the law of a war-
like and magnanimous nation fit for cmpire. For
look, and you shall find that such kind of estates have
een ever liberal in point of naturalization; whereas
Werchant-like and envious estates have been other-
Wise,
For the reasons of law joined with authorities, I
0 fivst observe to your lordships, that f)ur assertion
o affirmation is simple and plain: that it sufficeth to
"aturalization, that there be one king, and that the
Party e «patus ad fidem regis,” agrecable to the
deﬁnitiom of Littleton, which is: Alien is he which is
Orn out of the allegiance of our lord the king.
hey of the other side speak of respects, and
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: ties and
“quoad,” and « quatenus,” and such subtl ion
distinctions.  To maintain therefore our assertl
will use three kinds of proof. lied 0

The first is, that allegiance cannot be .app ‘king’
the law . or kingdom, but to the person of the Jarge
because the allegiance of the subject is mored con
and spacious, and hath a greater latitude ‘”:1 pere”
Prehension than the law or the kingdom. A.“ ut 0
fore it cannot be a dependency of that witho
which it may of itself subsist,’ e the

The second proof which I will use is, tha®
natural body of the king hath an operﬂtion.anbo y
fluence upon his body politic, as well as his efore
politic hath upon his body natural; and t}lefwnd;
that although his body politic of king of 1”“‘5"(61,31
and his body politic of king of Scotland, be ¢ <ol
and - distinet, yet nevertheless his matural Pe¥ an
which is one, hath an Operation upon both,
createth a privity between them.

And the third

" o f i
proof is the binding text 00
several statutes,

. anifest
For the first of these, I shall make it man

. . . -meﬂ'
that the allegiance is of o greater extent and d1

114
sion than laws or kingdom, and cannot comaisfﬁ.byclf)1 iy
laws merely ; because it began before laws, 1t ar®
tinueth after Jaws, and it Is in vigour where 1ﬂws't .
suspended and have not their force, That lwaﬁ
more ancient than law, appeareth by that which i
spoken in the beginning by way of induce™ i
where I did endeavour to demonstrate, that the "
ginal age of kingdoms was governed by natt
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*quity, that kings were more ancient than lawgivers,
d:ﬂzhe first submissions were simple, and upon con-

gianc@e tf? the‘ person of k.mgs, and tha.t the alle-

More 'bO fub‘]ects t(? hereditary monarchies can 1o

of or. e sald to consist by laws, than the obedience
children to parents.

That allegiance continueth after laws, I will only
Pllt the case, which was remembered by two great
Judges in 4 great assembly, the one of them now with

°d: which was, thatifa king of England should
. ¢ expulsed his kingdom, and some particular sub-
Jeets shiould follow him in flight or exile in foreign
Parts, ang any of them there should conspire his
Cath ; that upon his recovery of his kingdom, such
A subject might by the law of England be procecded
With for treason committed and perpetrated at what
time he had no kingdom, and in place where the law
did not bind.

That allegiance is in vigour and force where the
P.OWCr of Jaw hath a cessation, appeareth notably in
time of wars, for ¢ silent leges inter arma.” And yet
the sovereignty and imperial power of the king is so
& from being then extinguished or suspended, as
®Ontrariwise it is raised and made more absolute; for
then }e may proceed by his supreme authority, and
Martial Jaw, without observing formalities of the

AWS of his kingdom. And therefore whosoever
Speaketh of laws, and the king’s power by laws, and
the subjects obedience or allegiance to laws, speak but
of one half of the crown. For Bracton, out of Jus-
Unian, gotp truly define the crown to consist of laws

VoL, v. , L
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and arms, power civil and martial, with the ]atte:‘
whereof the law doth not intermeddle : s0 85 ¥ ]e;e
it is much spoken, that the subjects of England * e
under one law, and the subjects of Scotlan tire
under another law, it is trye gt Edinburgh o S' .
ling, or again in London or York ; but if Enghsre
men and Scotsmen meet in an army royal bel? 0
Calais, I hope then they are under one laV: e
likewise not only in time of war, but in time of Perss
grination : If 4 king of England travel oF P
through foreign territories, yet the allegiance 0
subjects followeth him: a5 appearcth in that ©
fable case which is reported in Tleta, where 0%

the train of king Edward I. as he passed thro.uger
France from the holy land, embezzled some ol
plate at Paris, and

I T do this

: Jurisdiction was demande one
Cl‘lm(? by the French king's counsel at law, “ ratllng
soli,” and demandeq likewise by the officers of Bt "

Edward, « ratione persona 2 and after much 80
lemnity, contestation, and interpleading, it was yule
illfd determined for king Edward, a?xd the part);
tried and judged before the knight marshal © th
king’s house, and hanged after the English laws an
cxecution in St. Germain’s meadows. And sO mue
{or my first proof.

For my second main proof, that is drawn fror?

the true and legal distinction of the ki
pacities ; for they th

do in effect destroy
tural capacity,

ng's sevel'ifl ca;]
at maintain the contrary Oplmo 3
the whole force of the king'® na
as if' it were drowned and swalloW®

up by his politic. And therefore T will first prove to



CASE OF THE POST-NATI OF SCOTLAND. 147

Zz:fl:o]or:ships, that his two capacities are in no s?rt
Politi:n ed. And secondl)f, that as his capacity
ek 'Wor'keth so upon his natural person, as it
y ss];'t differ from all other the nfxtural persons of
Worku Jects: so “ e converso,” his natu.ral body
ero eth so upon his politic, as the corporation of.the
W0 utterly differeth from all other corporations
Within the realm.
.FOI‘ the first, I will vouch you the very words
Which I find in that notable case of the duchy, where
® question was, whether the grants of king
Ed_wﬂrd VI. for duchy lands should be avoided in
Points of nonage ? The case as your lordships know
Well, i reported by Mr. Plowden as the general re-
Solution of all the judges of England, and the
kin.g’s learned counsel, Rouswell the solictor only
excepted ; there I find the said words, Comment.
fol, 215.  « There is in the king not a body natural
“alone, nor a body politic alone, but a body natural
“and politic together :  corpus corporatum in cor-
: Pore naturali, et corpus naturale in corpore corpo-
rato” The like I find in the great case of the lord-
Berkley set down by the same reporter, Comment.
fol, 234. < Though there be in the king two bodies,
“and that those two bodies are conjoined, yet are they
“bY no means confounded the onc by the other.”
Now then to sce the mutual and reciprocal
lntercourse, as I may term it, or influence or com-
Munication of qualities, that these bodies have the
¢ upon the other : the body politic of the crown
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induceth the natural person of the king With thes®
perfections : That the king in law shall never
said to be within age: that his blood shall never |
corrupted : and that if he were attainted befores tllle
very assumption of the crown purgeth it. That ¢ B
king shall not take but by matter of record, ﬂlt'hougi )
he take in his natural capacity as upon a gift 1" wre
That his body in law shall be said to be as it Wew
immortal ; for there is no death of the king i® lo -
but a demise, as it is termed : with many othe’ t,a
like Privileges and differences from other natt”
persons too long to rchearse, the rather beeause the
question laboureth not in that part. But 0T t ”
contrary part let us see what operations the k“n.gc .
hatural person hath upon his crown and body polit’®’
of which the chiefest and greatest is, that it caus® o
the erown to go by descent which is a thing stra“.gl
and contrary to the course of g]] corporations; whi
evermore take in succession and not by descent ; °
nﬁo man can shew me in al] the corporations 0‘
England, of what nature soever, whether they con
sist of one person or of many ; or whether they
temporal or ecclesiastical, any one takes t0 pim
and his heirs, but all to him and his successors: °_
therefore here you may see what a weak course t.’a
is, to put cases of bishops and parsons, and the 11.1{6:
and to apply them to the crown. For the king
takes to him and his heirs in the manner of &

natural body, and the word, successors, 15
superfluous :

) - ovel
and where that ig used, that 15 ov
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ilﬂy. placed after the word, heirs, “the king, his
ers, and successors.”
« no‘?ﬁszl’ no mayl’l can deny buf; “ uxor ct filius stmt
nor cotl. natut"ae. A corporation can hav? no wife,
* COrporation can have no son: how 1s it then
Ora;flt his tr(.eason to compass the death of the queen
of g € Pl‘ln(?c ? .There is no part of 1ihe: body‘ poht.lc
the ke: crown in elthcfr of them, l')ut it is entirely in
Ing. So likewise we find in the case of the
O?d‘aPelkley, the question was, whether the statute
35 Henry VIIL for that part which concerned
Queen Catharine Par’s jointure, were a public act or
no., of which the judges ought to take notice, not
bemg pleaded ; and judged a public act. So the
like question came hefore your lordship, my lord
Chancellor, in serjeant Heale's case: whether the
statute of 11 Edward I11. concerning the entailing
of the dukedom of Cornwall to the prince, were a
public act or no; and ruled likewise a public act.
Why? 1o man can affirm but these be operations of
law, proceeding from the dignity of the natural per-
son of the king; for you shall never find that another
Crporation whatsoever of a bishop, or master of a
°°nege, or mayor of London, worketh any thing in
law upon the wife or son of the bishop or the mayor.
nd to conclude this point, and withal to come near
to the case in question, I will shew you where the
,natul'ﬂl person of the king hath not only an operation
0 the case of his wife and children, but likewise in
the case of his subjects, which is the very question in
hang, As for example, I put this case: Can @
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Scotsman, who is 5 subject to the natural Pefszan 2
the king, and not to ghe crown of England ;‘e b
Scotsman, I say, be an enemy by the law to t ,
Jects of England ? Qy must he not of nGCCSS‘tZI’le "
should invade England, be a rebel and no ¥

hot only as to the king, but as to the sub.]e((lJ aéaiﬂst
can any letters of mart oy reprisal be grante s 400
a Scotsman that sha]] spoil an Englishman see "
at sea? And certainly this cage doth press C.X‘; ot
near the principal case ; for it proveth plain yr,n e
the naturg] person of the king hath such a c0

s
. oo i make
nication of qualities with hig body politic, as 1the1‘ de-
the subjects of cither kingdom stand in anot id
gree of privity one oy

i
ards the other, than they
before.  And so mueh fo

For the five et
which are concluding to this question.
The first of them
ment of Hugh Spence
1. in which act the
cusation whereupo

r the second proof. " ofy
8 of parliament which I spo

. b,
) . bani$
1s that concerning the Jwat
I'in the time of king E 180
. . e and 8
I'e 1s contained the chai ge d

t1-
n his exile proceeded, One ::;s‘
cle of which charge is set down in these WO 50
“ Homage and oath of the subject ig more by refﬂ
“of the crown thay by reason of the person 0 o
“ king, So that if the king doth not guide hut

is lieges 81
“by reason in right of the crown, his lieg
“ bound

ove the
by their oath to tle crown to rem
6 king.”

By which act doth
consequence of this digt;
of the king and the

ilous
plainly appear the per ol
netion concerning the pe oo
crown.  And yet I do
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k::v‘::::gi l.];u:ﬂy and‘ingenuously.a grea't dif:‘ference
Maintaineg .af flss.ert.lon and ‘tlns, which 1s fwow
istine an- t }?1 it 'lS one thing to make things
. aliud,e t (:] her t'hmg .to make t.her:l separable,
fore | st distinctio, aliud separatio;” and there-
urge ﬂa'ssul'fz I.nys(.alf, that those that now use and
ok .mt dlstlnctl.on, do as firmly hold, that the
_AJection to the king’s person and to the crown are
Nseparable, though distinct, as I do. And it is
true that the poison of the opinion and assertion of
I?ence1~ is like the poison of a scorpion, more in the
tall than in the body : for it is the inference that
they make, which is, that the king may be deposed
or 'removed, that is the treason and disloyalty of that
Opinion. But by your leave, the body is never a
whit the more wholesome meat for having such a
tail !oelonging to it : therefore we see that is « locus
lu.brlcus,” an opinion from which a man may easily
slide into an absurdity. But upon this act of parlia-
ment [ will only note one circumstance more, and so
lea_ve it, which may add authority unto it in the
Opinion of the wisest ; and that is, that these Spencers
Were not ancient nobles or great patriots that were
charged and prosecuted by upstarts and favourites :
for then it might be said, that it was but the action
of some flatterers, who used to extol the power of
Monarchs to be infinite: but it was contrary; a
p"OS_ecution of those persons being favourites by the
Eobllity ; 50 as the nobility themselves, which seldom
0 subscribe to the opinion of an infinite power of
Monarchs, yet even they could not endure, but their
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blood did rise to hear that opinion, that subjeCtion *
owing to the crown rather than to the person of the
king. A

The second act of parliament which determif®
this case, is the act of recognition in the first e o
his majesty, wherein you shall find, that n t“f::
several places, the one in the preamble, the Other~le
the body of the act, the parliament doth 1-eco{§nlse
that these two realms of England and Scotland ¥
under one imperial crown, The parliament doth no»r
say under one monarchy or king, which might re,fe‘
to the person, but under one imperial crown, whie!
cannot be applied but to the sovereign power )
regiment comprehending both kingdoms. And th;
third act of parliament is the act made in the f'our.t1
year of his majesty’s reign, for the abolition of host!?
laws : wherein your lordships shall find likewse "
two places, that the parliament doth acknowl"dge’
that there is an union of these two kingdoms alre®
b.egun i his majesty’s person : so as by the declard”
tion of that act, they have not only one king: t
there is an union in nception in the kingdoms ther”
selves, ‘

These two are judgments in parliament by oy
of declaration of law, against which no man od®
.SPeak. And certainly these are righteous and erue
J“dg.ments to be relied upon ; not only for the 84"
thority of them, hut for the verity of them for
any that shall well ang deeply weigh the effects of
law upon this conjunction, it cannot but appea’s tha
although * partes integrales” of the kingdom, 88 the
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philOSOphers speak, such as the laws, the officers,
e Parliament, are not yet commixed ; yet neverr
eless there is but one and the self-same fountain of
S?Vereign power depending upon the ancient submis-
Slon, whereof | spake in the beginning ; and in that
Sense the crowns and the kingdoms are truly said to

€ United,

 And the force of this truth is such, that a grave
and learneq gentleman, that defended the contrary
Opini()n, did confess thus far : That in ancient times,
When monarchies, as he said, were but heaps of peo-
Ple Without any exact form of policy; that then na-
t‘ll‘alization and communication of privileges did fol-

th

OW the person of the monarch ; but otherwise since
States were reduced to a more exact form: so as
thus far we did consent; but still I differ from him
In this, that these more exact forwms, wrought by time,
and custom, and laws, are nevertheless still upon the
first foundation, and do serve only to perfect and
Corroborate the force and bond of the first submis-
Slon, and in no sort to disannul or destroy it.

And therefore with these two acts do I likewise
ouple the act of 14 Edward II1. which hath been
ﬂlleged of the other side. For by collating of t}mt
3¢t with this former two, the trath of that we affirm
Will the more evidently appear, according unjco the
Yl of yeason ; « opposita juxta se posita magis ?lu-
“ cesunt,” That act of 14 is an act of separation.

hese two acts formerly recited arc acts tending to
Phion_ This nct is an act that maketh a new law
" is by the words of grant and establish.  These tW0
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acts declare the common law as it is, being by words
of recognition and confession. Jaws
And therefore upon the difference of these b
you may substantially ground this position* no
the common law of England, upon the adjunctt ake
any kingdom unto the king of England, doth o
some degree of union in the crowns and km,gmen
themselves ; except by a special act of parlid
they be dissevered. 1 o
Lastly, the fifth act of parliament which 10-
mised, is the act made in the 42 of L. III cap:gion.
which is an express decision of the point in que® 060
The words are, « Item, (upon the petition Pu.t e
“ parliament by the commons) that infants bo(;f; 56
“ yond the seas in the seigniories of Calais, an rtail
“ where within the lands and seigniories that Pes
“ to our sovereign lord the king beyond the‘seala’n ,
“ as able and inheritable of their heritage in Eng nds
“ as other infants born within the realm of Enngutc
“ it is accorded that the common law and the 5t
“ formerly made be holdep.” uch
Upon this act T infer thys much ; first, that®
as the petition mentioneth were naturalized, omm-
Practice shews : then if so, it must be either by Ct
mon law or statute, for so the words report : 10 1L
statute, for there is no other statute but 25 E'. '
and that extends to the case of birth out of the kmg:)”
obedience, where the parents are English: « €8 s,
it was by the common law, for that only remail _
And so by the declaration of this statute at the cO™
mon law, * all infants, born within the lands 2P



==
CASE OF THE POST-NATI OF SCOTLAND:. 155

:‘ Seigniories (for I give you the very words ag'aiff)
" that pertain to our sovereign lord the king, (it 1s
“not said, as are the dominions of Lngland) are as
“ able ang inheritable of their heritage in England,
“as other infants born within the realm of England.”
hat can be more plain? And so I leave statutes
and B0 to precedents; for though the one do bind
More, yet the other sometimes doth satisfy more.
For precedents, in the producing and using of
thag kind of proof, of all others it behoveth them to
® faithfully vouched ; for the suppressing or keeping
ack of circumstance, may change the case: and
therefore I am determined to urge only such prece-
€nts, as are without all colour or scruple of excep-
tion or objection, even of those objections which I
ave, to my thinking, fully answered and confuted.
This is now, by the providence of God, the fourth
time that the line and kings of England have had
dominions and seigniories united unto them as patri-
Monies, and by descent of blood ; four unions, I say,
there haye been inclusive with this last. The first
Was of Normundy, in the person of William, com-
Wonly called the Conqueror.  The second was of
ascoigne, and Guienne, and Anjou, in the person of
ing Henry 11.; in his person, I say, though by
“everal titles, The third was of the crown of France,
' the person of king Edward III. Aud the fourth
of the kingdom of Scotland, in his majesty.  Of
®se I will set aside such as by any cavillation can
® eXcepted unto. First, 1 will set aside Normandy,
®Cause it will be said, that the difference of coun-
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tries accruing by conquest, from countries annexed
by descent, in matter of communication of pl‘iVileges’
holdeth both ways, as well of the part of the cot
quering kingdom, as the conquered ; and therefo’
that although Normandy was not a conquest °
England, yet England was a conquest of NOl‘m“ndy’
and so a communication of privileges between ther
Again, set aside F rance, for that it will be said thﬂ'_
although the king had a title in blood and bY de
scent, yet that title was executed and recovere t
arms, so as it is a mixt title of conquest and descel”
and therefore the precedent not so clear. d
There remains then Gascoigne and Anjou, an
that precedent likewise T will reduce and abrid{v’e
a time to avoid all question. For it will be 52!
them also, that after they were lost and recover®
“in ore gladii,” that the ancient title of blood ‘,”ﬂs
extinct ; and that the king was in upon his new £t
by conquest; and Mr. Walter hath found @ boolf’
case in 13 H. VL. abridged by My, Fitz-Herbert»
title of « Protection, placito” 56, where a pro‘cectlo
was cast, “ quia profecturus in Gasconiam” with the
ear] of Huntingdon, and challenged because ip was
not a voyage royal; and the justices thereupo” "
quired the sight of the commission, which was
lf)rlought be({ore them, and purported power to par‘i"’;
elonies and treason, powe i d po
to conquer them thalz resirs:(: c;;?e;r;;;e};\;[in V‘? alters
finding the word conquest, collected that the king®
title at that time wag reputed to be by conguest’
wherein I may not omit to give  obiter” that answeb
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Which law and truth provide, namely, that when
0y king obtaineth by war a country whereunto h.e
Ath right by birth, that he is ever in upon his
“Mcient right, not upon his purchase by conques#;
d the yeason is, that there is as well a judgment
and Tecovery by war and arms, as by law and course
Ot justice, Tor war is a tribunal-seat, wherein God
8iveth ), judgment, and the trial is by.battle, or
Uel, as in the case of trial of private l‘lghtf fmd

®n it follows, that whosoever cometh in by eviction,
€0mes in his « remitter ;" so as there will be no dif-
®rence in countries whereof the right cometh by
escent, whether the possession be obtained peace-
ably oy by war. But yet nevertheless, because I will
u‘Gterly take away all manner of evasion and subter-
fuge, I will yet set apart that part of time, in and
during the which the subjects of Gascoigne and Gui-
enne might be thought to be subdued by a re-con-
Quest.  And therefore I will not meddle with the
Prior of Shelley’s case, though it be an excellent
%se ; because it was in the time of 27 E. I11. neither
}Vm I meddle with any cases, records, or precedents,
W the time of king H. V. or king H. VL. for the
%me reason ; but will hold myself to a portion of
time from the first uniting of these provinces in the
time of king H. IL until the time of king John, at
What time those provinces were lost ; and from that
time again unto the seventcenth year of the reign. of
ng . 11, at what time the statute of « praerogativa

- regi i X aw in the point
. '81s” was made, which altered the law i the |
In hund.
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That both in these times the subjects of G&¥
coigne, and Guienne, and Anjou, were naturalizé
for inheritance in England, by the laws of E”gland'
I shall manifestly prove; and the proof pl.oceedS, as
to the former time, which is our case, in a very hig
degree “ a minore ad majus,” and as we say» '«a
“ multo fortiori.” For if this privilege of paturallZ®”
tion rcmained unto them when the countries were.
lo.st, and became subjects in possession to anothe”
kmg., much more did they enjoy it as long a8 they
continued under the king’s subjection. )

Therefore to open the state of this point. Afte!
these provinces were, through the perturbation® 0
the state in the unfortunate time of king John, 1Os_t
and severed, the principal persons which did ﬂdbelel
unto the Trench, were attainted of treason an
their escheats here in England taken and seiz*"
But the people, that could not resist the tempeSt
when their heads and leaders were revolteds co™
tinued inheritable to their possessions in Eﬂglana;'
and reciprocally the people of England inherited 27
succeeded to their possessions in Gascoign@ a,'n »
were both accounted “ ad fidem utriusque reg®
until the statute of « praerogativa regis s’ wher?’®
the wisdom and justice of the law of England *
highly to be commended. For of this law there ¥
two grounds of reason, the one of equity, the othe?
of policy ; that of equity was, because the commo®
people were in no fault, but as the Scripture saith
in a like case, « quid fecerunt oves jste ?” 1t was
the cowardice and disloyalty of their governors that
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deserVed punishment, but what hath these sheep
done? Apg therefore to have punished them, and
®Prived them of their lands and fortunes, had been
Unjust, That of policy was, because if the law had
forthwith, upon the loss of the countries by’ an
Accident of time, pronounced the people for a]iglls,.lt
3d been 4 kind of accession of their right and a flls«
Claimer i them, and so a greater difficulty to recover
M. And therefore we see the statute which
altered e law in this point, was made in the time
f a weak king, that, as it secemed, despaired ever to
Tecover his right, and therefore thought better to
ave a little present profit by escheats, than the
“ntinuance of his claim, and the countenance of his
Tight, by the admitting of them to enjoy their inhe-
Mitance as they did before,

The state thercfore of this point being thus
Opencd, it resteth to prove our assertion ; that they
Were naturalized ; for the clearing whercof I shall
f¢ed but to read the authoritics, they be so direct
Wd pregnant. The first is the very text of the
Statute of « prarogativa regis. Rex habebit esceetas
“de terris Normannorum, cujuscunque feodi fuerint,
“ salvo servitio, quod pertinet ad capitales domino?
“ feodi {llius : et hoc similiter intelligendum est, si
¢ aliqua heereditas descendat alicui nato in partibus
‘:‘ t3"imsnr1arinis, ct cnjus antecessores fuevunt ad fidem
‘ Yegis Francix, ut tempore regis Johannis, et non
“ad fidem regis Anglie, sicut contigit de baroma
* MOnumetw” &ec.

By which statute it appears plainly, that before
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the time of king John there was no coloul'.of alliy
escheat, because they were the king’s subjects 10
possession, as Scotland now is; but only determ
the law from that time forward. s
This statute, if it had in it any obscuritys lit?
taken away by two lights, the one placed bef-ore.e at
and the other placed afterit; both authors of -glesi
credit, the one for ancient, the other for lutfa tfmus ”
the former is Bracton, in his cap. “ De eXCePtlontfJ E;f,
lib. 5. fol. 427. and his words are these: . ox
“etlam et alia exceptio qua tenenti comp'et’t e
‘ persona petentis, propter defectum natioms,' ‘luis
“ dilatoria est, et non perimit actionem, ut ?l d ¢
“ alienigena qui fuerit ad fidem regis Franci® 4
‘““ actionem instituat versus aliquem, qui fuerlftem
“ fidem regis Anglie, tali non respondeatur, 54
“ donec terre fuerint communes.” 1085
By these words it appeareth, that after t?‘e on
of the provinces beyond the seas, the naturaliz® of
of the subjects of those provinces was in 1o Sthe
extinguished, but only was in suspense during Iy»
time of war, and no longer; for he saith plalr:on
that the exception, which we call plea, to the 'per}y’
of an alien, was not peremptory, but only d}lﬂtloere
that is to say, during the time of war, and until t9 5,
Were peace concluded, which he terms by these wors
“ donec terre fuerint communes :” which, tllou;g)y
the phrase seem somewhat obscure, is eXPO‘mdcd 0
Bracton himself in his fourth book, fol, 297. to b
peace made and concluded, whereby the inha]ﬁ)lwrtl
of England and those provinces might enjoy



CASL OF THE POST-NATI OF SCOTLAND. 161

Profits and fruits of their lands in either place
0nc°mmUniter,” that is, respectively, or as well ‘the
; © 88 the other: so as it is clear they were no ahe'ns
1 Yight, B¢ only interrupted and debarred of suits
0 the king’s courts in time of war.
The authority after the statute is that of Mr.
tamford, the best expositor of a statute that hath
en in ouy law; a man of reverend judgment and
Excellept order in his writings ; his words are in his
®Xposition upon the branch of the statute which we
:ead before, By this branch it should appear, that
.t this time men of Normandy, Gascoigne, Guienne,
;‘ An.]Oll, and Britain, were inheritable within this
. Tealm, as well as Englishmen, because that they

Were sometimes subjects to the kings of England,
“ and under their dominion, until king John’s time,
“ as is aforesaid : and yet after his time, those men,
“saving such whose lands were taken away for
“ treason, were still inheritable within this realm
“till the making of this statute ; and in the time of
“Peace between the two kings of England and
“ Fl‘ance, they were answerable within this realm,
i they had brought any action for their lands and
“ tenements,”

So as by these three authorities, every one so
Plainly pursuing the other, we conclude that the
Subjects of Gascoigne, Guienne, Anjou, and the rest,
'om their first union by descent, until the making
of the statute of “ preerogativa regis,” were inherit-
%le in England, and to be answered in the king's
“ourts in all actions, except it were in time of war.

YoL, v, M
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e

Nay, more, which is « de abundanti,” that Whe: th
provinces were lost, and disannexed, and thitl not
king was but king “ de jure” over them, 20 R
“ de facto;” yet nevertheless the privilege © |
turalization continued. gble

There resteth yet one objection, rather p]al:cible
to a popular understanding than any ways fowkon
in law or learning, which is a difference Jhied
between the kingdom of Scotland and these d“r W
for that the one is a kingdom, and the othe. ng {
not so; and therefore that those provinces bel 0
an inferior nature, did acknowledge our laws’tlaﬂ
seals, and parliament, which the kingdom of Sco™
doth not. Walters

This difference was well given over by Mr- o
for it is plain that a kingdom and absolute dUke” 2
or any other sovereign estate do differ « honore tried
not “potestate * for divers duchies and cou:]livel”
that are now, were sometimes kingdoms : and

.o O
. . hiess
kingdoms that are now, were sometimes due

e
- . " trav
of other inferior stile : wherein we need not

<118
abroad, since we have in our own state so “°tfr1:?ng
an instance of the country of Ireland, whereo! gelf
H. VIIL of late time, was the first, that writ P
King, the former stile being lord of Ireland, anfOre;
ore; and yet kings had the same authority 'be
that they have had since, and the same nﬂ‘uon nfg,
same marks of g sovereign state, as their pal‘h“me thig
their arms, their coins, as they now have: so 3%
15 too superficial an allegation to labour upon-

. . an
And if any do conceive that Gascoign¢
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G‘Uienne were governed by the laws of England :
First that cannot be in reasons for it is a true
8round, That wheresoever any prince’s title unto any
%Ountry is by law, he can never change the laws,
Or that they create his title ; and therefore, no doubt
those duchies retained their own laws ; which if they
did, thep they could not be subject to the la‘ws
of England. And next, again, the fact or practice
was Otherwise, as appeareth by all consent of story
d record; for those duchies continued governed
by the civil law, their trials by witnesses, and not by
Jury, their lands testamentary, and the like.

Now for the colours that some have endeavoured
to give, that they should have been subordinate to
the government of England; they were partly weak,
and partly such as make strongly against them;
for as to that, that writs of « Habeas Corpus” under
fhe great seal of England have gone to Gascoigne,
1 is no manner of proof; for that the king’s writs,
f’“hic‘n are mandatory, and not writs of ordinary
Justice, may go to his subjects into any foreign parts
Whatsoever, and under what seal it pleaseth him to
Use.  And as to that, that some acts of parliament
have been cited, wherein the parliaments of England

e taken upon them to order matters of G.ras—
%igne ; if those statutes be well looked into, nothing
doth more plainly convince the contrary, for they
lt}termeddle with nothing but that that concerneth
Cither the English subjects personally, or the terri-
tories of England locally, and never the subjects of
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Gascoigne ; for look upon the statute of 27 E- i
cap. 5. there it is said, that there shall be no fofe’
stalling of wines. But by whom ? Only by E“ghsh
merchants ; not a word of the subjects of Gascoig"”

and yet no doubt they might be offenders in the
same kind,

all

So in the sixth chapter it is said, that 0
n

merchants Gascoignes may safely bring wines !
what part it shall please them: here now 8¢ the
persons of Gascoignes; but then the place whither;
Into the realm of England. And in the seventh chap
ter, that erects the ports of Bourdeaux and Bﬂyo‘,]ne
for the staple towns of wine; the statute ordamfb
“ that if any,” but who ? « English merchant, o hi
“ servants, shall buy or bargain otherwhere, his bo ’
“ shall be arrested by the steward of GascoigP®’ os
“ the constable of Bourdeaux :” true, for the offic®
of England could not catch him in Gascoignes .uh
what shall become of him, shall he be procecde(l wit
within Gascoigne? No, but he shall be sent ov®
into England into the Tower of London. ¢
And this doth notably disclose the reason of th?
custom which some have sought to wrest the "thert
way : that custom, I say, whereof a form doth ye‘
remain, that in every parliament the king doth z}Pe
point certain committees in the upper housc to l.ecel"'
the petitions of Normandy, Guienne, and the rest?
which as by the former statute doth appears cot
not be for the ordering of the governments there
but for the liberties and good usage of the subjects
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?‘f those parts when they came hither, or “ vice
versa,” for the restraining of the abuses and misde-
"eanors of our subjects when they went thither.
of t‘}’}Vherefore I am now at an end. FoT~ us to speak
W ¢ mischiefs, I hold it not fit for thl.S place, lest
toetshould seem to bend the laws to policy, and not
ake them in their true and natural sense. It 1s
nough that every man Knows, that it is true of these
two kingdoms, which a good father said of the
hurehes of Christ : « si inseparabiles insuperabiles.”
OMe things I may have forgot, and some things,
Pethaps, 1 may forget willingly ; for I will not press
ANy opinion or declaration of late time which may
Erejudice the liberty of this debate; but * ex dictis,
"¢t ex non dictis,” upon the whole matter I pray
Judgment for the plaintiff.
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CERTAIN

CONSIDERATIONS
TOUCHING

THE PLANTATION IN IRELAND.

PRESENTED T0 I1S MAJESTY, 1606,

TO THE KING.
It seemeth God hath reserved to your majesty’s
times two works, which amongst the works of kings
have the supreme pre-eminence ; the union, and the
Plantation of kingdoms. For although it be a great
fortune for a king to deliver or recover his kingdom
from long continued calamities : yet in the judg-
ment of those that have distinguished of the degrees
of sovereign honour, to be a founder of estates
or kingdoms, excelleth all the rest. TFor, as in arts
and sciences, to be the first inventor is more that to
lustrate or amplify : and as in the works of God,
the creation is greater than the preservation ; and as
i the works of nature, the birth and nativity is
more thay the continuance: so in kingdoms, the first
foundation or plantation is of more noble dignity
and merit than all that followeth. Of which foun-
dations there being but two kinds; the first, that
Mmaketh one of more; and the second that maketh
ohe of none: the latter resembling the creation of
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the world, which way « de nihilo ad quid ;" and th°
former, the edification of the Church, which wes
‘“ de multiplici ad simplex, vel ad unum:" it hat
pleased the divine providence, in singular favour v
your majesty, to put both these kinds of foundatio®®
Or regencrations into your hand: the one, i the
union of the island of Britain; the other, it ¢ o
plantation of great and noble parts of the iSlfm -
Ireland. Which .enterprises being once hﬂpplly ’ f
complished, then that which was uttered by oneO‘
the best orators, in one of the worst verses, « O for

e
“tunatam natam me consyle Romam !” may be tf;"s
more truly and proper] ’ r majes

Y properly applied to you ‘ber-

acts; “natam te rege Britanniam; natam H ce
“niam.” For he spake improperly of deliver®”

and preservation; but in these acts of yours i 0
be verified more naturally. For indeed unions o
plantations are the very nativities of birth-day® °
kingdoms : wherein likewise your majesty hath yer
a fortune extraordinary, and differing from formef
examples in the same kind. For most Part °
unions and plantations of kingdoms have bee?
founded in the effusion of blood: but your majest);
shall build “in solo puro, et in area pura, thﬂd
shall need no sacrifices expiatory for blood ; an

therefore, no doubt, under ap higher and mor

assured blessing. Wherefore, as I adventured, whe?
I was less known and less
your majesty,
I have been, t

particularly pound ]
than since by your undeserved favf) b
. 0 write somewhat touching the unio?”
which your majesty was Pleased graciously to accept
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and which since

T have to my power seconded by my
travajls,

not only in discourse, but in action: so
am thereby encouraged to do the like, touching
'S matter of plantation ; hoping that your majesty
will, thmugh the weakness of my ability, discern the
“rength of my affection, and the honest and fervent
®ire I have to see your majesty’s person, name,
and times, blessed and exalted above those of your
Toyal Progenitors. And I was the rather invited
this ¢ do, by the remembrance, that when the lord
fef Justice deceased, Popham, sexved in the place
Wherein I now serve, and afterwards in the attorney’s
Place ; he laboured greatly in the last project,.
t(’lltzhing the plantation of Munster: which never-
theless, as it seemeth, hath given more light by the
Crrors thereof, what to avoid, than by the direction
of the same, what to follow.

First therefore, I will speak somewhat of the ex-
cellency of the work, and then of the means to
Compass and effect it.

For the excellency of the work, I will divide it
Mto four noble and worthy consequences that will
follow thereupon.

The first of the four, is honour ; whereof I have
Spoken enough already, were it not that the harp
of Irelang puts me in mind of that glorious emblem
or allegory, wherein the wisdom of antiquity did

8ure and shadow out works of this nature. For
the boets feigned that Orpheus, by the virtue and
SWeetness of his harp, did call and assemble the
®asts and birds, of their nature wild and savage, t0
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stand about him, as in a theatre ; forgetting thel!
affections of ﬁercenesg, of lust, and of prey: a“_
listening to the tunes and harmonies of the hatP’
and soon after called likewise the stones and Wo?ds
to remove, and stand in order about him: WH°

fable was anciently interpreted of the reducing 2"

plantation of kingdoms ; when people of barba}'ous
anuners are brought to give over and discontint®
their customs of revenge and blood, and of dissolute>
life, and of theft, and of rapine; and to give €2* to
the wisdom of laws and governments ; whel’C“PO?
immediately followeth the calling of stones for
building and habitation; and of trecs for the 5
of houses, orchards, inclosures, and the like. Thi

work therefore, of all other most memorable an‘
honourable, your majesty hath now in hand; ¢’

cially, if your majesty join the harp of David, 12
casting out the evil spirit of superstition, with B

harp of Orpheus, in casting out desolation an
barbarism.

The second consequence of this enterprise js the
avoiding of an inconvenience, which common!y ? :
tendeth upon happy times, and is an evil effect © o
good cause. The revolution of this present ag“:
seemeth to incline to peace, almost generally in _the,s
parts; and your majesty’s most Christian and n
tuous affections do promise the same more especiauy
to these your kingdoms. An effect of peace i»
fruitful kingdoms, where the stock of people ye-
ceiving no consumption nor diminution by war dot
continually multiply and increase, must in the ¢



OF THE PLANTATIONS IN IRELAND. | 173

be g surcharge or overflow of people more than the
Ferritories can well maintain; which many times,
fnSinuating a general necessity and want of means
1o a) estates, doth turn external peace into inter-
Nl troubles and seditions. Now what an excellent

version of this inconvenience is ministred, bY_ God’s
‘Pl‘oyidencG’ to your majesty, in this plantatlon.of

reland; wherein so many families may receive
SUstentation and fortunes: and the discharge of

®m also out of England and Scotland may prevent
man}’ seeds of future perturbations: so that it is,
% if a man were troubled for the avoidance of
Water from the place where he hath built his house,
and afterwards should advise with himself to cast
those waters, and to turn them into fair pools
Or streams, for pleasure, provision, or use. So shall
Your majesty in this work have a double commodity,
in the avoidance of people here, and in making use
of them there.

The third consequence is the great safety that
is like to grow to your majesty’s estate in general
by this act; in discomfiting all hostile attempts of
foreigners, which the weakness of that kingdom hath

eretofore invited : wherein I shall not need to
feten reasons afar off, either for the general or
Particular, For the general, because nothing is
More evident than that, which one of the Romans
Sid of Peloponnesus: « Testudo intra tegumen
“ tuta est;” the tortoise is safe within her shell': but
i she put forth any part of her body, then it et'l-
dangereth not only the part which is so put forth,
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but all the rest. And so we see in armout, lf}?(:ll};
part be left naked, it puts in hazard the' Whel'e
person. And in the natural body of man, if :]'aW
be any weak or affected part, it is enough to 1 3
rheums or malign humours unto it, to the interro?
tion of the health of the whole body. freshy
And for the particular, the example is t00 et
that the indisposition of that kingdom hath 08
a continual attractive of troubles and infest?tl at-
upon this estate; and though your majesty’s greit
ness doth in some sort discharge this fear, yet V",
your increase of power it cannot be, but envy
likewise increased, reat
The fourth and last consequence is the gd 0
profit and strength which is like to redou? o
your crown, by the working upon this unp(fhs
part thereof: whereof your majesty, being

0
strength of your years, is like, by the {igaﬂ
pleasures of almighty God, to

receive more
the first-fruits ;

and your posterity a growing fﬁ
springing vein of riches and power, For this SI®
being another Britain, as Britain was said t.o 0
another world, is endowed with so many dowflesthe
Nature, considering the fruitfulness of the soib

ports, the rivers, the ﬁshings, the quarries’ ace
woods, and other materials ; e

; and especially 'ﬂh' . 8
and generation of men, valiant, hard, and acfl¥®
it is not easy,

. fin
N0 not upon the continent, t° an
such confluence of commodities, if the hand of “: ne
did join with the hand of nature. So then o
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::fzetnency of the work, in point of honour, policy,
¥» and utility, here I cease.
ma.FOI‘ the means to effect this work, I know your
exgesty shall not want the information of persons
ert and industrious, which have served you
®re, and know the region: nor the advice of
¥ Brave and prudeut council of estate here; which
tow the pulses of the hearts of people, and the
Wa}.rs and passages of conducting great actions;
®ides that which is above all, which is that foun-
tain of wisdom and universality which is in yourself
Yet notwithstanding in a thing of so public a nature,
% is not amiss for your majesty to hear variety
of opinion : for, as Demosthenes saith well, the
80od fortune of a prince or state doth sometimes
Put a good motion into a fool’s mouth. I do think
therefore the means of accomplishing this work
?onsisteth of two principal parts. The first, the
Invitation and encouragement of undertakers; the
8econd, the order and policy of the project itself.
For a5 in all engines of the hand there is somewhat
that giveth the motion and foree, and the rest
Serveth to guide and govern the same: so it is in
these enterprises or engines of estate. As for the
former of these, there is no doubt, but next unto
the providence and finger of God, which writeth
these virtuous and excellent desires in the tables
.Of your majesty’s heart ; your authority and affection
% primus motor” in this cause; and thercfore the
More strongly and fully your majesty shall declare
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yourself in it, the more shall you qlliCken ?,n:
animate the whole proceeding. For this is an actl"h;
which as the worthiness of it doth bear it; 50 i
nature of it requireth it to be carried in 50 r
height of reputation, and fit, in mine opinio™ fo
pulpits and parliaments, and all places to ring aI;n
resound of it. For that which may seem V‘““tya
some things, I mean matter of fame, is of 8"
efficacy in this case.

But now let me descend to the inferior SPhereS;
and speak what co-operation in the Subjects g
undertakers may be raised and kindled, and bY w’ch
means.  Therefore to take plain grounds, Whlby
are the surest : all men are drawn into action®
three things, pleasure, honour, and profit- his
before 1 pursue these three motives, it is fit in. ¢
Place to interlace a word or two of the quahty Ot
the undertakers : wherein my opinion simply is, d
if your majesty shall make these portions of 187
which are to be planted, as rewards or as SUits’_ 0_
as fortunes for those that are in want, and 31 like
liest to seek after them; that they will not be 2 .
to go through with the charge of good and Y ¢
stantial plantations, but will « deficere in op®”
“medio;” and then this work will succeeds i
Tacitus saith, « acribus initiis, fine ineurioso.”
that this must rather be an adventure for such »
are full, than setting up of those that ar® 0
of means: for those mep indeed are fit to Perfol‘
these undertakings, which were fit to purchase dry
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rey ersions after lives or years, or such as were fit to
Iiut out money upon long returns. '

I do not ‘say, but that I think the undertakers

Cmselves will be glad to have some captains, Or

men of service, intermixed among them for their
sfdfet)’; but I speak of the generality of under-
akers’ which I wish were men of estate and plenty.
" Now therefore it followeth well to speak of the
aforesaid three motives. For it will appear the
More, how necessary it is to allure by all means
Undertakers : since those men will be least fit, which
are like to be most in appetite of themselves ; and
those most fit, which are like least to desire it.

First, therefore, for pleasure: in this region ot
t.ract of soil, there are no warm winters, nor orange-
trees, nor strange beasts, or birds, or other points of
Curiosity or pleasure, as there are in the Indies and
the like: so as there can be found no foundation
hade upon matter of pleasure, otherwise than that
F}ie very general desire of novelty and experiment
W some stirring natures may work somewhat; and
Fhél‘efore it is the other two points, of honour %md
Profit, whereupon we are wholly to rest. X
~ For honour or countenance, if I shall mention to
Your majesty, whether in wisdom you shall think
Onveniant, the better to express your affection to
the enterprise, and for a pledge thercof, to add the
®arldom of Ulster to the prince’s titles, I shall but
%atn it out of the practice of king Edward 1. who
st used the like course, as a mean the better to

VoL, v, N
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. the
restrain the country of Wales: and I take 1?» :he
prince of Spain hath the addition of a province li:;;in
kingdom of Naples: and other precedents I o
there are: and it is like to put more life and en¢
ragement into the undertakers.

o . oo which 81
Also, considering the large territories whi¢

. 1) think
to be planted, it is not unlike your majesty will

: oné
of raising some nobility there; which, if it be ine
merely upon new titles of dignity, having no 2 ;th
of reference to the old; and if it be done also .Wan
out putting too many portions into one hand"es or
lastly, if it be done without any great franchis reots
commands, I do not see any peril can ensue the er-
As on the other side, it is like it may draw some P \
sons of great estate and means into the action toreof.
great furtherance and supply of the charges thes a8

And lastly for knighthood, to such Personwih
have not attained it ; oy otherwise knighthood'
some new difference and precedence, it M az;:in )
doubt, work with many. And if any maB °" .
that these things which [

¢
propound, are
“ nimis”

for the Proportion of this action, an
plainly, that if your majesty will have it realy .
effectually performed, my opinion is, you cannoudﬁs
stow too much sunshine upon it. For «lun® .
“ non maturescit botrus.” Thus much for hon?
For profit, it will consist in three parts:
First, The casy rates that your majesty sha

pleased to give the undertakers of the land they®
receive.
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to cfsgond]y » The liberties which you may be pl(.aased
er upon them. When I speak-of liberties, I
fi‘::n not libef‘ties of jurisdiction; as counties pala-
erro, or the like, which it secmeth hat}.x bea.an the
con r of the ancient donations and plantations in that
Dtry, but I mean only liberties tending to com-
nfo_dity i as liberty to transport any of the commo-
d.ltles growing upon the countries new planted ;
liber ty to import from hence all things appertaining
O their necessary use, custom-frec; liberty to take
fitber or other materials in your majesty’s woods
there, anq the like.
The third is, ease of charge ; that the whole mass
of charge doth not rest upon the private purse of the

Undertakers.
For the two former of these, I will pass them

over ; because in that project, which with good dili-
gence and providence hath been presented to your
Mmajesty by your ministers of that kingdom, they are
in my opinion well handled.

For the third, I will never despair, but that the
Parliament of England, if it may perceive, that this
fction is not a flash, but a solid and settled pursuit,
Will give aid to a work so religious, so politic, and so
Profitahle, And the distribution of charge, if it be
°bServed, falleth naturally into three kinds of charge,
®d every of those charges respectively ought to

Ve his proper fountain and issue. TFor as there
Proceedeth from your majesty’s royal bounty and
Munificence, the gift of the land, and the ot.her
Materig)s; together with the endowment of liberties ;
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aying Of

and as the charge which is private, as bulldfiﬁ i
houses, stocking of grounds, victual, and the l;,at; 0
to rest upon the particular undertakers: 0 w '
ever.is public, as building of churches, W'fﬂh:i "
towns, town-houses, bridges, causeways, or h‘gh_ ar-
and the like, ought not so properly to lie “.pox;slt)ﬂte ‘
ticular persons, but to come from the public o
of this kingdom ; to which this work is like todl‘ com”
80 great an addition of glory, strength, an .
modity. . the

For the project itself, I shall need to spe o8
less, in regard it is so consideratcly digested al’rbou
for the county of Tyrone: and therefore lI{}’ Ia .
shall be but in those things wherein I shall elth‘i; :
to, or dissent from that which is set down;
will include five points or articles. . anty

First, they mention g commission for this P s 10
tion: which of all things is most necessary, P° ’
direct, and appease controversies, and the like-

To this T add two propositions: the one ¢
which perhaps is meant, though not expresse‘d; i
the commissioners shoulq for certain times resid® ,
abide in some habitable town of Ireland, ne® a
distance to the country where the p]antationhsaﬂ p
be; to the end, both that they may be more "'t_ o )
for the execution of the parts of their commi®® 50
and withal it ig like, by drawing a concour e
people and tradesmen to such towns, it will be 50 g8
help and commodity to the undertakers for t}'u]nb .
they shall stand in need of: and likewise, it WII'uﬂ‘
a more safe place of receit ang store, wherein 0

at

H
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lade apq deposit such provisions as are after to be
tmployed. ‘
éorr’ihe second is, that your maje.st){ would make a
co POI‘anCy between the commission there, and &
el of plantation here : wherein I warrant myself
}.’.vthe precedent of the like council of plantation for
Iginia; an enterprise in my opinion differing as
Much from this, as Amadis de Gaul differs: from
®3a1s (ommentaries. But when 1 speak of a
council of plantation, I mean some persons chosen
¥ way of reference, upon whom the labour may
fest, to prepare and report things to the council of
®state here, that concern that business. For although
Your majesty have a grave and sufficient council in
Irelana s from whom, and upon whom, the commis-
Sioners are to have assistance and dependence; yet
that supplies not the purpose whereof 1 speak. For,
considering, that upon the advertisements, as well of
the commissioners, as of the council of Ireland itself,
there will be many occasions to crave directions from
your majesty and your privy council here, which are
busied with a world of affairs; it cannot but give
8reater expedition, and some better perfection unto
such directions and resolutions, if the matters may be
considered of aforehand by such as may have a con-
tinual care of the cause. And it will be likewise a
Comfort and satisfaction to some principal under-
takers, if they may be admitted of that council.
-Secondly, There is a clause wherein the under-
takers are restrained, that they shall execute the
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plantation in person; from which I must dissents :lf
T will consent with the grounds I have already take
For it is not probable that men of great means at:s
plentiful estate will endure the travel, diseaseme” ;
and adventures of going thither in person : .5
rather, I suppose, many will undertake Portlon]:iﬂ -
an advancement for their younger children-or .
folks ; or for the sweetness of the expectation 1
great bargain in the end, when it is overcom.e' folks)
therefore, it is. like they will employ sons, kins Othe
servants, or tenants, and yet be glad to bave i
estate In themselves, And it may be, some‘ ”’gere
will join their purses together, and make as it ;Vrt
a partnership or joint-adventure ; and yet man f?the
some one person by consent, for the executing ©
plantation. oot
Thirdly, There is a main point, wherfblf‘l 0
the project made hath too much of the line 2
compass, and will not be so natural and easy t° eXis
cute, nor yet so politic and convenient : and tho? I’);
that the buildings should be « sparsim” upon evi
portion; and the castle or principal house sho 6
draw the tenements and farms about it as-it ‘:’lzr o
into villages, hamlets, or endships; and that 't ot
should be only four corporate towns for the artifi
and tradesmen. et
My opinion is, that the buildings be altoge”,

. 1es
in towns, to be compounded as well of husband”
as of arts. My reasons are,

o

‘ nd

First, When men come into a country vast ;L'fe

. . . A 10 11165
void of all things necessary for the use of mans
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if they set up together in a place, one of them will
the better supply the wants of another: work-folks
of all sorts will be the more continually on work
Without loss of time . when, if work fail in one place,
they may have it fast by; the ways will be made
More passable for carriages to those seats oF towns,
han they can be to a number of dispersed solitary
Places; "and infinite other helps and easement.s,
Scarcely to be comprehended in cogitation, qu
Nsue in vicinity and society of people : whereas if
they build scattered, as is projected, every man must
have 5 cornucopia in himself for all things he must
Use; which cannot but breed much difficulty and
No less waste.

Secondly, it will draw out of the inhabited
country of Ireland provisions and victuals, and many
necessaries ; because they shall be sure of utterance :
whereas in the dispersed habitations, every man must
reckon only upon that that he brings with him, as
they do in provisions of ships.

Thirdly, the charge of bawnes, as they call them,
to be made about every castle or house, may be
Spared, when the habitations shall be congregated
only into towns.

And lastly, it will be a means to secure the
Country against future perils, in case of any revolt
ad defection: for by a slight fortification of no
8reat charge, the danger of any attempts of kierns
and sword-men may be prevented ; the omission of
Which point, in the last plantation of Munster, made
the work of years to be but the spoil of days.- And
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if any man think it will draw people too far off o™
the grounds they are to labour, it is to be understoods
that the number of the towns be increased accord-
ingly ; and likewise, the situation of them be a5 1#
the centre, in respect of the portions assigned.to
them: for in the champaign countries of Engl"md’
where the habitation useth to be in towns, and ? of
dispersed, it is no new thing to go two miles © to
ploxxgh part of their grounds; and two miles cont”
pass will take up a good deal of country. )
The fourth point, is a point wherein I shall differ
from the project rather in quantity and propOl‘t"ou’
than in matter. There is allowed to the undertak®”
within the five years of restraint, to alien a third paf
in fee farm, and to demise another third for forty
years: which I fear will mangle the portions arl'/
will be but a shift to make money of two pa,rtS’
whereas, I am of opinion, the more the first under”
taker is forced to keep in his own hands, the more
the work is like to prosper. For first, the perso?
liable to the state here to perform the plantation; 1_5
the immediate undertaker. Secondly, the more. e
profit dependeth upon the anuual and sprin8™
commodity, the more sweetness he will find i put
ting forward manurance and husbanding of t,e
grounds, and therefore is like to take more care of it
"Thirdly, since the natives are excluded, I do not 566
that any persons are like to he drawn over of that,
condition, as are like to give fines, and undertake £he
charge of building. Tor I am persuaded, that 9
people transported will consist of gentlemen an
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their servants, and of labourers and hinds, and not of
ye‘?men of any wealth. And therefore the charge of
uﬂdi"gs: as well of the tenements and farms, as of
© capital houses themselves, is like to rest upon the
Principg) undertakers. Which will be recompensed
M the eng to the full, and with much advantage, if
€Y make no long estates or leases. And therefore
this article to receive some qualification.

Fiftmy, I should think it requisite that men of
Xperience in that kingdom should enter into some
P'a Ticular consideration of the charges gnd pro-
Visions of a1 kinds, that will be incident to the plan-
tation; 1o the cend, that thercupon some advice may

€ taken for the furnishing and accommodating them
Most conveniently, aiding private industry and charge
With public care and order.

Thus I have expressed to your majesty those
simple and weak cogitations, which I have had in
myself touching this cause, wherein I most humbly
desire your pardon, and gracious acceptance of my
Bood affection and intention. For I hold it for a
Tule, that there belongeth to great monarchs, from
faithfy) servants, not only the tribute of duty, but
the oblations of cheerfulness of heart., And so I
Pray the Almighty to bless this great action, with
your majesty’s care; and your care with happy
Success,



A LETTER TO MR. SECRETARY CECIL

AFTER THE ¥ DEFE N B
i ¥ DEFEATING OF THE SPANISH FORCES ™ -
LAND ; INCITING HIM TO EMBRACE THE CARE OF
REDUCING THAT KINGDOM To CIVILITY)
WITH SOME REASONS SENT INCLOSED-

1t may please your honour,

As one that wisheth you all increase of hot .
and as one that cannot leave to love the State’.wi .
interest soever I have, or may come to have v tb
and as one that now this dead vacation tim® m
some leisure “ ad aliud agendum;” I will pre® of
to propound unto you that which though yot can:nd
but see, yet I know not whether you appreber ot
esteem it in so high a degree; that is, for oul
action of importation to yourself, of sound h.o ;:Out
and merit to her majesty and this crown, Wi
ventosity and popularity, that the riches of anY'bly
casion, or the tide of any opportunity, can poss” )
minister or offer : and that is the causes of Ir(?lﬂ“ e
if they be taken by the right handle. For if
wound be not ripped up again, and com® ton
recrudency by new foreign succours, I think thﬂtod,
physician will g0 on much with letting of
“in declinatione morbi ;" but will intend tO
an.d corroborate. To which purpose I seP
mme opinion, without labour of words, il the, t0
closed ; and sure I am, that if you shall enter

the matter according to the vivacity of your ,O ful
spirit, nothing can make unto you a moreé go™

]

a

urg®
e

m-

. i 586
* Thercfore this was wrote in 1601,—Rawley’s Resuscitutio 5



LETTER RELATING TO IRELAND. 187

22‘:111‘111. For' you shall make the queen’s felicity
- Plete, which now, as it is, is incomparable: and
Patriyo(;urself’ you shall shew yo.u‘rself as good a
worlg as y(?u are thought a politic, and make the
th perceive you have not less generous ends,

a0 dextrous delivery of yourself towards your ends;
d that you have as well true arts and grounds of
gOVernment, as the facility and felicity of practice
and Degociation ; and that you are as well seen in
the Periods and tides of estates, as in your own circle
and way : than the which, I suppose, nothing can be
2 better addition and accumulation of honour unto
You. This, I hope, I may in privateness write, either
25 a kinsman, that may be bold : or as a scholar, that
hath liberty of discourse, without committing any ab-
Surdity. But if it seem any crror in me thus to
intromit myself, I pray your honour to believe, I
ever loved her majesty and the state, and now love
Yourself; and there is mever any vehement love
Without some absurdity, as the Spaniard well says :
“ desuario con la calentura.” So desiring your
honouy’s pardon, I ever continuc.

CONSIDERATIONS TOUCHING THE QUEEN’S SERVICE IN
IRELAND, ¥
The reduction of that country, as well to civility
Wd justice, as to obedience and peace, which things,
Q_S affairs now stand, I hold to be inseparable, con-
Misteth in four points :
L. The extinguishing of the relicks of the war.

* Resuscitatio, 264.
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2. The recovery of the hearts of the peOPle' o
3. The removing of the root and occasions of
~ troubles,

4. Plantations and buildings. .

For the first ; concerning the places and tlmt ’
and particularities of farther prosecution, in fa:-l:i’ _
leave it to the opinion of men of war ; only th‘.’ )
culty is, to distinguish and discern the pl’OPOSl“(t)at .
which shall be according to the ends of the § ir-
here, that is, final and summary towards the €*
pation of the troubles, from those, which thoutie
they pretend public ends, yet may refer indeed 0 P
more private and compendious ends of the Cou?ns'.
there: or of the particular governors or CﬂPtauc
But still, as I touched in my letter, I do think minS
letting blood, “in declinatione morbi,” isvag“ce o
method of cure: and that it will but induce'neover
sity, and exasperate despair: and percase dlsc,hicl
the hollowness of that which is done alread}’3 ’“ ni
now blazeth to the best shew. For laglia® bD;,lS:
proscriptions of two or three of the principal' re Jy
they are no doubt, « jure gentium,” lawful: 10 2500
usually practised upon the banditti ; best in f’e
when a side goeth down : and may do good ;
kinds; the one, if they take effect: the others ’;61 o
distrust which may follow amongst the rebels tdiﬂ %
selves. But of all other points, to my understa? -
the most effectual is, the well expressing 'Or
pressing the design of this state, upon that miserd
and desolate kingdom ; containing the same o
tween these two lists or boundaries; the oné e
the queen secketh not an extirpation of that peoP
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bug & reduction ; and that, now she hath chastised
n;em l')Y' her royal power and arms, according to the

Cessity of the occasion, her majesty taketh no
Si:asm"e in effusion of blood, or displanting <')f an-

.“t generations. The other, that her majesty’s
Princely care s principally and intentionally bent
UPon the action of Ireland; and that she seeketh
hot 5o much the ease of charge, as the royal per-
OMance of the office of protection, and reclaim of

93¢ her subjects : and in a word, that the case 1s
a_ltel'ed so far as may. stand with the honour of the
ltlme past : which it is easy to reconcile, as in my
35t note I shewed. And again, I do repeat, that if
& majesty’s design be “ex professo” to reduce wild
and harbarous people to civility and justice, as well
48 to reduce rebels to obedience, it makes weakness
turn Christianity, and conditions graces; and so
hath o fineness in turning utility upon point of
hfmour, which is agreeable to the humour of these
Umes, And besides, if her majesty shall suddenly
thate the lists of her forces, and shall do nothing to
Countervail it in point of reputation, of a politic pro-
“Ceding, 1 doubt things may too soon fall back inte

¢ state they were in. Next to this; adding repu-
tation ¢, the cause, by imprinting an opinion of her
Najesty’s care and intention upon this action, is the
taking away of reputation from the contrary side, by
“Utting off the opinion and expectation of foreign
alf‘lcours; to which purpose this enterprise of Al-
g‘?"s: if it hold according to the advertisement, and
'Fit be not wrapped up in the period of this summer,
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seemeth to be an opportunity “ ccelitus demiss®
And to the same purpose nothing can be mor
than a treaty, or a shadow of g treaty of 2 pcace
with Spain, which methinks should be in our PO™%,
to fasten at least ““ rumore tenus,” to the deluding 0_
as wise people as the Irish. Lastly, for this Point’
that which the ancients called « potestas factd rede”
“undi ad sanitatem ;” and which is but a mockel:
when the enemy is strong, or proud, but eff'ectual n
his declination; that is, a liberal proclamation 0
grace and pardon to such as shall submit, and co™?
in within a time prefixed, and of some farther rewd!
to such as shall bring others in; that one’s swWor
may be sharpened by another’s, is a matter of g'oo
experience, and now, I think, will come in e
And percase, though I wish the exclusions of su¢ 3
pardon exceeding few, yet it will not be safe t0 "On‘
tinue some of them in their strength, but t0 traﬂ;
late them and their generations into England; an'.
give them recompence and satisfaction here for the!
possessions there, as the king of Spain did, by diver®
families of Portugal. To the effecting of all tl?e
points aforesaid, and likewise those which fall Wit,hm
the divisions following, nothing can be in Priorlt}”
either time or matter, better than the Sending.
some commission of countenance, “ ad res inSPic“)fn‘
“ das et componendas ;* for it will be a very sign?™
1c:;urr:tddem.onstration of her majesty’s care of hat
gaom; a credence to any that shall come i >
submit; abridle to any that shall have their fortun®®
there, and shall apply their propositions 0 priVate
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e:i((lls (,1 and an ev?dence that her majesty, after_ arms
ncg] own, spee.dxly pursueth a politic course, w1‘thout
of‘g ect or respiration : and it hath been the wisdom

the best examples of government.

Towards the recovery of the hearts of the people,

ere be but three things, ¢ in natura rerum.”

L. Religion.

2. Justice and protection.

3. Obligation and reward.

.FOI’ religion, to speak first of piety, and then of
Policy, all divines do agree, that if consciences be to
€ enforced at all, wherein yet they differ, two things
‘must precede their inforcement; the one, means of
Wstruction ; the other, time of operation ; neither of
Which they have yet had. Besides, till they be more
like reasonable men than they yet are, their society
Were rather scandalous to the true religion, than
otherwise; as pearls cast before swine: for till they
be cleansed from their blood, incontinency, and theft,
Which are now not the lapses of particular persons,
but the very laws of the nation, they are incom-
Patible with rcligion reformed. For policy, there is
N0 doubt but to wrestle with them now, is directly
Opposite to their reclaiming, and cannot but continue
their alienation of mind from this government. Be-
sides, one of the principal pretences, whereby the
heads of ¢he rebellion have prevailed both with the
People, and with the foreigner, hath been the defence
of the catholic religion : and it is this that likewise
ha:th made the foreigner reciprocally more plausible
With the rebel, Therefore a toleration of religion,
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for a time, not definite, except it be in some priV
cipal towns and precincts, after the manner of s0%°
French edicts, séemeth to me to be a matter qu—
rantable by religion, and in policy of absolute neces”
sity. And the hesitation in this point, I think, bath
been a great casting back of the affairs there:.
Neither if any English papist or recusant Shﬂ"7_fo1
liberty of his conscience, transfer his person, family’
and fortunes thither; do I hold it a matter of danger,.
but expedient to draw on 'un"dertaking, and to furth®”
population. Neither if Rome will cozen itselfs 'b}’
conceiving it may be in some degree to the Jike
toleration in England, do 1 hold it a matter of any
moment; but rather a good mean to take off tb?
fierceness and eagerness of the humour of R‘)ﬁ}e’
and to stay further excommunications or interdi¢”
tions for Ireland. But there would go hand in han

with this, some course of advancing religion indeed,
where the people is capable thereof; as the sendifg
over some good preachers, especially of that sort
which’ are vehement and zealous persuaders, an

not scholastical, to be resident in principal towns?
endowing them with some stipends out of hef
majesty’s revenues, as her majesty hath most religh”
ously and graciously done in Lancashire: and the
recontinuing and replenishing the college begun &%
Dublin, the placing of good men to be bishops in the
sces theré, and the taking care of the versions ©

bibles and catechisms, and other books of instruction,
into the Irish language; and the like religious
courses, both for the honour of God, and for the
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Wouding of sc

andal and insatisfaction here, by the
show of

a toleration of religion in some parts there.
001112? jUSti?C ; the. b:'u‘barism a.nd desolation of the
any vay considered, 1tls.not‘ pos§1b.le they should ﬁ'nd
cetness at all of justice: if it should be, which
lath been the error of times past, formal, and fetched
W off from the state ; because it will require running
Up and down from process; and give occasion for
POlling and exactions by fees, and many other delays
§n<-] Charges. And therefore there must be an in-
terim iy which the justice must be only summary :
the rather, because it is fit and safe for a time the
Cuntry do participate of martial government; and
erefore, I could wish in every principal town or
Dlace of habitation, there were a captain or governor ;
d a judge, such as recorders, and learned stewards
are here in corporations, who may have a prerogative
Comimission to hear and determine “ secundum sanam
“ discretionem ;” and as near as may be to the laws
ad customs of England ; and that by bill or plaint,
Without original writ; reserving from their sentence
Matter of freehold and inheritance, to be determined
Y a superior judge itinerant ; and both sentences,
8 well of the bailywick judge, as itincrant, to be re-
versed, if cause be, before the council of the province
1o be established there with fit instructions.

For obligation and reward; it is true, no doubt,
Which was anciently said, that a state is contained in
two words, * preemium” and ‘“ poena; and I am
Persuaded, if a penny in the pound which hath beele’
Spent i « peena,” for this kind of war is but ¢ peena,

VOL. v. 0
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a chastisement of rebels, without fruit or emolwmei“st
to this state, had been spent in « praemio,” tl.mt x:
in rewarding, things had never grown to thfs eo
tremity. But to speak forwards. The keepmgnt,
the principal Irish persons in terms of cont.entmfm

and without cause of particular complaint he
generally the carrying of an even course betwee;tioﬂ
English and Irish; whether it be in compi3 e
or whether it be in controversy, as if they Vf’elel 2th
nation, without that same partial course which lere;
been held by the governors and counsellors tf'l i
that some have favoured the Irish, and some contl(; as
is one of the best medicines of that state. Afl ng
for other points of contentment, as the countena"’ct W
of their nobility as well in this court as theré:

co ation ©
mparting of knighthood ; the care of educ
their children, and the 1

, t u[]
ke points of comfor
allurement ;

they are things which fall into eve!
man’s consideration, 1
For the extirpating of the seeds of troublest’he
suppose the main roots are but three, The first: ‘05
ambition and absoluteness of the chief of the famlho
and septs. The sccond, the licentious id]enesstr)’;
their kernes and soldiers, that lie upon the cour

ird,
by cesses and such like oppressions. And the th

. Jaws;
the barbarons laws, customs, their brehon

habits of apparel, their poets or heralds that enchﬂ;’
them in savage manners, gnd sundry other Sl‘:;er
dregs of barbarism ang rebellion, which by a nu -
of politic statutes of Ireland, meet to be PU¥ ;
execution, are already forbidden; unto which s4¢
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2dditiong may be made as the present time requireth.
“t_the deducing of this branch requireth a more

?;;“CU’]M: notice of the state and manners there, than
S Within my compass.

; F or plantations and buildings, I do find it strange
atin the lagt plot for the population of Munster,
€Te were limitations how much in demesne, and

% much in farm, and how much in tenancy;

3gain, Yoy many buildings should be erected, how

Wany Yyish in mixture should be admitted, and

Other things foreseen almost to curiosity: but ne

Testraing that they might not build “sparsim” at

their pleasure; nor any condition that they should

Make places fortified and defensible: which omission

Was g strange neglect and secureness, to my under-

Standing. So as for this last point of plantations

and buildings, there be two considerations which I

hold most material ; the one for quickening, and the

Other for assuring. The first is, that choice be

Made of such persons for the government of towns

and places, and such undertakers be procured, as be

Men gracious and well beloved, and are like to
€ well followed. Wherein for Munster, it M8y be,
€Cause it is not “ res integra ;7 but that the former

Undertakers stand interested, there will 1_)e some
iﬁiculty: but surely, in mine opinion, Clthe}' by

recing with them; or by over-ruling them with a

Parliumeng in [reland, which in this course of: a

Politic proceeding, infinite occasions will require

"peedily to be held, it will be fit to supply ft

Qualifieq persons or undertakers. The other, that
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it be not left, as heretofore, to the pleasure of ’d:’
undertakers and adventurers, where and ho‘:;'ng
build and plant; but that they do 1t accor les,
to a prescript or formulary. For first, the plﬂcfor
both maritime and inland, which are fittest o
colonies or garrisons, as well for doubt of the J1d
reigner, as for keeping the country in bridle, W:heﬂ
be found, surveyed, and resolved upon : and o
that the patentees be tied to bujld in those P'enf'
only, and to fortify as shall be thought conVef11 .
And lastly, it followeth of course, in countries

. nhabitant®
new populations, to invite ang provoke nba
by ample liberties and charters,

e ————— e

TO SIR GEORGL VILLIELRS.
S1R,

I seND you inclosed a warrant for my lady Zf
Somerset’s pardon, reformed i‘n that main and ﬁ:o
terial point, of inserting a clause [that she Was Itle
a principal, but ap accessary before the fact, DY ng
instigation of base persons.] Her friends think Jo a
to have it dispatched, which | marvel not at, for ¢
in matter of life moments are numbered. . i

I do more and more take contentment ™ ty
majesty’s choice of Sir Oliyer St. John, for his dep‘.‘n
of Jreland, finding, upon divers conferences with hlllli:
his great su{ﬁciency; and | hope the good inte ;
gence, which he purpoget ¢ hold with me by adv®

. . . . . GCL
tisements f{yoy time to time, shall work a good off
for his majesty’s service.
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I. am wonderful desirous to see that kingdom
hiosunS}-l’ because it is the proper work and glory of
: Majesty and his times. And his majesty may be
aﬁased to call to mind, that a good while since,
®N the great rent and divisions were in the parlia-
El)er}lt_ of Ireland, I was no unfortunate remembrancer
S majesty’s princely wisdom in that business.

od ever keep you and prosper you.

Your true and most devoted
and bounden servant,

FR. BACON.
Y July, 1616.%

TO SIR GEORGE VILLIERS.
SIR,

I Taink I cannot do better service towards the
8ood estate of the kingdom of Ireland than to pro-
Cure the king to be well served in the eminent places
°flaw and justice ; I shall therefore name unto you
for the attorney’s place there, or for the solicitor’s
Place, if the new solicitor shall go up, a gentleman
of Mine own breeding and framing, Mr. Edward

Y¥rthington of Gray’s-Inn; he is born to cight
Undreq pounds a year; he is the eldest son of a
Most seyere justicer, amongst the recusants of Lan-
“shire, and a man most able for law and speech,
ind by me trained in the king’s causes. My lord
®Puty, by my description, is much in love with

* Stephens's Second Collection, p. 3.
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d Sir
the man. I heqy my Lord of Canterbury, al;;earer
Thomas Laque, shoulg name one Sir John
and

X met
some other mean men. This man I comrvice-
. . . 's §€ .
upon my credit, for the good of his majesty s 5
God ever preserve and prosper you. I rest

Your most devoted

and most bounden servant, .
FR. BACON*
2 July, 1616.%

TO SIR GE
SIR.

e will
Because T am uncertain whether his ma‘]elsgland;
put to a point some resolutions touching tend his
now at Windsor; I thought it my duty to at my 39
majesty by my letter, ang thereby to supply ssion®
sence, for the renewing of some former cOmmniSSiof‘,
for Ireland, and the framing of a new com! ertaid
for the wards apg the alienations, which apz have
Properly to me as hig Mmajesty’s attorney, a0 jll un-
been accordingly referred by the lords. I W

€y
cater ¢&F
dertake that they are prepared with a g“fatei n that
and better application to his majesty’s service
kingdom, thay heretofore

eré-
they have been ; and t;l:ions
fore of that | 2y N0 more, And for the i”stl‘ub
of the new deputy, they have been set down l};eing
two Secretaries, ang read to the hoard; and
things of ap ordin

t they
ary nature, I do not see bu
may pass,

IRS*
ORGE VILLIERS, Aoyt IRISH AFFA

* Stepheng’s Second Collection, p. 5.
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sels Ijvl}]t t]hc]re have been Fhree propositions and coun-
very ,TIC)-MVC been stn'red,.wlncl? secem to me of
0 de{};“. cat Importance ; wherein I think mysel'fll)oun.d
Iver to his majesty my advice and opinion, if

€y should now come in question.
The first is, touching the recusant magistrates o
€ towns of Ireland, and the commonalties them-
Selves their electors, what shall be done? Which
“Onsultytion ariseth from the late advertisements of
the tw, lords justices, upon the instance of the
two towns, Limerick and Kilkenny ; in which ad-
Vertisements they represent the danger only, with-
Out giving any light for the remedy ; rather warily
for themselves, than agreeably to their duties and

Places,

~ In this point I humbly pray his majesty to re-
member, that the refusal is not of the oath of
allegiance, which is not enacted in Ireland, but of
the oath of supremacy, which cutteth deeper into
matter of couscience. Also, that his majesty will,
out of the depth of his cxcellent wisdom and pro-
"idence, think, and, asit were, calculate with himself,
‘Whether time will make more for the cause of religion
M Ireland, and be still more and more propitious ;
Or whether deferring remedies will not make the
Case more difficult. Lor if time give his majesty
adVimtag;e, what needeth precipitation to extreme
Yemedies? RBut if time will make the case more
esperate, then his majesty cannot begin too soon.
OW, in my opinion, time will open and facilitate
things for reformation of religion there, and not shut

£
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up and lock out the same. Tor, ﬁ}'ﬁ, the pltasﬂzc;nnot
Soing on, and being principally of pmtestu'rT ,1;,iesty15
but mate the other party in time; als? his r ;lmpli‘
care in placing good bishops and divines, Hlllc edu
fying the college there, and in looking tot

¢
. ) w are the
cation of wards and the like ; as they ar

ud
. ) : c‘fﬁ*ct
naturalineans, so are they like to be the most without
and happy for the weeding out of 1)({'}>Cl'y’k [ may
using the temporal sword ; so that, I thik,

i is not ¥°
: SRS &Y
traly conclude, that the ripeness of time
come.

is, that
. . . s 18,
Therefore my advice in 4l humblenes dor

; : e, to ten
this hazardous course of procecding, to t

oath to the magistrates of towns, pl'OCeCd I,f}f;rity
die by degrees. And yet, to preserve th?auld haveé
and reputation of the former council, I wou . P
somewhat done ; whicl is, that there be act
ceeding to seizure of liberties; but not by any "

108
<ive facld
of power, but by “Quo warranto,” or « Scire K 0
<. _ T WO
which is g legal course ; and will be the

. wi
) . . , 1
three or four terms; by which time the matte
somewhat cogl, ding
. i o
But I woulq o, n any cage, that the procerT

n
; . ow !
should be with bot}, the towns, which stand 1

. ‘. t
contempt, but with one of them only, choosing
which shall be thoug

ht most ¢, For if his m".l-]es
Proceed with both, they all the towns that are 1 s
like case will think j a commop cause ; and that 1 ..
Y, and their own tO"“OrlOe_
Proceed with one, the 3}’%1;},
Wil not 1, S0 strong; for t

but their case to (|
But if his Majesty
hension ang terror
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Will think it may be their case as well to be spared
as. Prosecuted : and this is the best advice that I can
8Wve to his majesty in this strait; and of this opinion
Seemed my lord chancellor to be.

The second proposition is this: Tt may be his
Majesty will be moved to reduce the number of his
ouncil of Ireland, which is now almost fifty, to
twe“ty, or the like number; in respect the great-
ness of the pumber doth both embase the authority
of the council, and divulge the business. Never-
ﬂl@lcf;s, I do hold this proposition 1o be rather
Specions and solemn, than needful at this time ; for
Certainly it will fill the state full of discontentment ;
Which in a growing and unsettled estate ought not
to be.

This I could wish; that his majesty wouid
appoint a select number of counsellors there, which
might deal in the improvement of his revenue, being
a thing not fit to pass through too many hands,
and that the said selected number should have days
of sitting by themselves, at which the rest of the
council should not be present; which being once
Settled, then other principal business of state may be
handled at those sittings, and so the rest begin to be
disused, and yet retain their countenance without
Murmur or disgrace.

The third prnposition, as it is wound up, seemeth
to he pretty, if it can keep promise ; for it is this,
that a means may be found to reinforce his majesty’s
army there by 500 or 1000 men; and that without
Ay penny increase of charge. And the means
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f
should be, that there should be a commandmenrtli:s
a local removing, and transferring some COmPflt 9
from one province to another ; whereupon lm
supposed, that many that are planted in houseti]aﬂ
lands, will rather lose their entertainmentf. a
remove ; and thereby new men may have thelr -pthe
and yet the old be mingled in the country fo!
strength thereof. ared

In this proposition two things may be fe o
the one, discontent of those that shall be put "
the other, that the companies ghall be stuffed WO]_e
“ Tirones,” instead of « Veterani.” I wish ther® .
that this Proposition be well debated ere lfiut y
admitted. Thus having performed that which

o es
binds me to do, I commend you to God’s

preservation,

t
Your most devoted and bounden servan®”

rR, BACOY
Gorhambury, July 5, 1616, *

¥ Stephens’s Second Collection, p. 5.
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A REPORT

MADE BY

SIR FRANCIS BACON, KNIGHT,

IN THE HOUSLE OF COMMONS,

or
A SpgRy
DELy EECH pRLIVERED BY THE FARL OF SALISEURY; AND ANOTHER SPEECIt
vy
YRTL RED 4Y THE EARL OF NORTHAMPTON, AT A CONVERENCE CONCERNING THE
. Tio o
ON OF TitE MERCHANTS UPON TIE SPANISH GRIKVANCES.

Parliament § Jacobi.

Axp it please you, Mr. Speaker, I do not find
myself any ways bound to report that which passed
at the last conference touching the Spanish grieve-
ances, having been neither employed to speak, nor
appointed to report in that cause. But because it
Is put upon me by a silent expectation, grounded
Upon nothing, that I know, more than that I was
observed diligently to take notes; I am content, if
that provision which I made for mine own remem-
brance may serve this house for a report, not to deny
You that sheaf that I have in haste bound up. It is
true, that one of his majesty’s principal counsellors
n causes of estate did use a speech that contained a
world of matter; but how I shall be able to make
:U‘%}]Ogbgl. of that world, therein I fear mine own

His lordship took the occasion of this, which
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I shall now report, upon the answer which waSthe
us made to the amendments propounded UPonwith
bill of hostile laws: quitting that business o’
these few words; that he would diSCl}arglf d 10
expectation of reply, because their lol‘dSh"pS ‘ Zec L
warrant to dispute. Then continuing his bpbeing
he fell into this other cause, and said; thaf 25 W
10w to make answer to g proposition of ourss 1d be
had done to one of theirs, he wished it'COF resee
passed over with like brevity, But he did 10 t
his way, that it would ‘e
likewise hard to find, and hard to keep ; thlbng
being so0 to be carried, as above all no W.ro . a
done to the king’s sovereignty and authority ;ansu
in the second place, no misunderstanding do

he
- o that
between the two houses. And therefore

, v . interPre
hoped his words should receive a benign i o of
tation ;

knowing wel} that pursuit and jr:vt)r 5
speech, and multitude of matter, might bl‘fe Gon'
to pass from him beyond the compass of his mw?utio

and therefore he Placed more assurance and c:l 0

in the innocency of hig own meaning, and “:iness
experience of our favours, than in any his W@

or watchfulness over his owp speech.

.. de-
This respective preface used, his lordshiP o
scended to the

. ivide
matter itself, which he divide® der

. . ) ons!
three considerations ; for he said he would ¢
of the petition.

First, As it
Secondly,
lower house.

prove mnot only long’ause

proceeded from the merchants-to
As from thepy it was offered

the
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com?n:idthirdly’ As .from the lower house it was re-
ed to the higher house.
nﬂtullzlihe, first of ’?h.ese .considerations there fell ou.t
tioners y c:l subdivision into the persons of .tl.xe peti-
the pe; and the matter and parts of th(? petition. In
sons of the merchants his lordship made, as I
ave collected them in number, eight observations,
Whereof the three first respected the general condition
of merchants; and the five following were applied
to the particular circumstances of the merchants now
“lplaining.

His lordship’s first general observation was, that
;nel'(:hants were of two sorts; the one sought their
Ortunes, as the verse saith, “per saxa, per ignes;”
and, asit is said in the same place, * extremos currit
“ mercator ad Indos ;” subjecting themselves to
weather and tempest; to absence, and, as it were,
exile, out of their native countries; to arrest in
e'ntrances of war; to foreign injustice and rigour n
times of peace; and many other sufferances and
adventures. But that there were others that took
% more safe, but a less generous course in raising
their fortunes. e taxed none, but did attribute
Muck more respect to the former.

The second general observation which his lord-
Ship made was, that the complaints of merchants
Were usually subject to much error, in regard that
they spake, for the most part, but upon information ;
and that carricd through many hands; and of
?;:;tsrs done in.remote p.a,rts; so as a false or

us factor might oftentimes make great trage-
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ds the
dies upon no great ground. Whereof, towalois one
end of his speech he brought an instance arrest
trading into the Levant, that complained of an'th the
of his ship, and possessed the council-table W1 Lion ;
Same complaint in a vehement and Dbitter fasstu a
desiring and pressing some present and €xp° some
tory letters touching the same. Wllereul)onts ant
counsellors, well acquainted with the like heats @

m
. : to It

forwardness in complaints, happened to say
out of conjecture, and not out of
“ What will you sa

“ plain to be unde

any intell co”

. . . 1 )

yif your ship, which yot S0
r 5

I' arrest, be now under

R . in"‘y:
“ way homewards ™ Which foll out accordi®®

oy . er, t0
the same person confessing, six days after, =

lords, that she was indeed in her way hom,cwm-lexiP
The third general obscrvation which his 101.rm
made was this, in effect ; that although he gl‘, n
that the wealth and welfare of the merchant w; Zm e
without a sympathy with the general stock aﬂless, i
of a nation, especially an island he®
Was a thing too familiar v
the case of hig p
the kingdom.

yet nevert mé
ith the merchant, tO. sC
articular profit, the public ca.
ich
There follow the particular observations; V:,];n 5
have a reference and application to the Inerin i
that trade to Spain and the Levant ; WhCrckﬂovV’
lordship did fiyst honourubly and tenderly 8¢ they
ledge, that their grievances were great, tha¢ gsion
did multiply, and that they do descrve Compi use
and help ; but yet nevertheless, that he mus tha
that Joving plainness ¢, them as to tell the™
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Jm_ Many  things they were authors of their own
mls‘eries. For since the dissolving of the company,
Which was termed the monopoly, and was set free

Y the special instance of this house, there hath
fOllode such a confusion and relaxation in order
fmd government amongst them, as they do not only
Meyy. many inconveniences, and commit many errors,
Out in the pursuits of their own remedies and suite
they do it so impoliticly, and after such a fashion,
as, €xcept lieger ambassadors, which are the cyes
of kings in foreign parts, should leave their centinel,
and become merchants’ factors, and solicitors, their
Causes can hardly prosper. And, which is more, such
8 now the confusion in the trade, as shop-kecpers
and handy-craftsmen become merchants there; who
1>eing bound to no orders, seek base means, by gifts
and bribery, to procurc favours at the hands of
officers there. So as the honest merchant, that
trades like a substantial merchant, and loves not to
take scrvile courses to buy the right due to him
by the amity of the princes, can have no justice
Without treading in their steps.

Sccondly, His lordship did observe some impro-
b‘ﬁbility that the wrongs should be so great, con-
Sidering trading into those parts was never greater;
Whereas if the wrongs and griefs were so intolerable
and continual, as they propound them and voiced
them, it would work rather a general discourage-
Ment and coldness of trade in fact, than an carnest
d hot complaint in words.

Thil‘dly, His lordship did observe, that it is a

VoL, v, ],
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. et,
course, howsoever it may be with a good mt?:’t]}ieir
of no small presumption, for mex:chants lzlli)ng to0 8
particular grievances to urge things ten sual i
direct war, considering that nothing is more U an
treaties, than that such particular damagfe-sustice
molestations of subjects are left to a form ° J}és 0
to be righted : and that the more high artlc(] that
retain nevertheless their vigour inviolably ; a:; peace
the great bargain of the kingdom for war ,anfbitures;
may in no wise depend upon such petty for -mab
o more than in common assurance betweer;' cove”
and man it were fit that, upon every breach ©
hants, there should be limited a re-entry. anner

Fourthly, His lordship did observe, in the md
of preferring their petition, they had inverctlenot
order, addressing themselves to the foot, an .
the head. For, considering that they pra)’v atter
new law for their relief, and that it concerned ™ have
of inducement to war or peace, they oug?lt tomen ,
begun with his majesty ; unto whose royal J‘%dg (ping
power, and office, did properly belong the dlscef' that
of that which was desired, the putting in act O, that
which might be granted, and the thanks 0!
which might be obtained, they

Fifthly, His lordship did observe, that " e, 50
had not preferred theiy pelition as it should it was
they had not pursued their own direction a l,r the
For having directed their petition to the kmor:s 1
lords spiritual ang temporal, and the comm© had
parliament assembled, it imported, as if t_hey they
offered the like petition to the lords ; which
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nfl‘t’elli‘kdid-: contrary not only to their own directiox'l,
S}\Ouldemse to our conceit, who pre-supposcd, as 1t
2 forpy scem by some speech that passed from us at
Petiti, er COY}ference, that they had offered several
now tES of Il.ke tenor to b?th houses. So have you
Special ose. eight obser.vatlons, part. general, part
of ¢ > Which his lordship made.t.ouchmg the persons.
st 0se which exhibited the petition, and the circum-
lices of the same.
For the matter of the petition itself, his lordship
Made this division, that it consisteth of three parts.
First, Of the complaints of wrongs in fact.
Secondly, Of the complaints of wrongs in law, as
they may be truly termed, that is, of the inequality
of laws which do regulate the trade.
And thirdly, The remedy desired by lettersof mart.
The wrongs in fact receive a local distribution of
thrce. In the trade to Spain, in the trade to the
Wes.t-Indies, and in the trade to the Levant.
Concerning the trade to Spain; although his
1‘)1‘(Iship did use much signification of compassion of
th.e injuries which the merchants received ; and at-
;:‘buted so much to their profession and estate, as
om such a mouth in such a presence they ought to
feccive for a great deal of honour and comfort,
Which king of demonstration he did interlace through-
:ut his whole specch, as proceeding ¢ ex abundantia
excordls.,” yet nevertheless he did remember four
Cusations, or rather extenuations of those wrongs.
Wer’erhe ﬁl:st was, .that the injustices complained of
not in the highest degree, because they were
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. sen-
delays and hard proceedings, and not lljlq‘;ecaue(
tences, or definitive condemnations: wherein ourts
to mind what I heard 5 great bishop say, th“.t ¢ nt0.
of justice, though they did not turn jus(tllciet s
wormwood by corruption, yet they turne o
vinegar by delays, which soured it. Such ‘L.dl, differ~
did his lordship make, which, no question, is 8
tuce ““ secundum majus et minus.”

t
s, 10
Secondly, His lordship ascribed these delay

1. uS
\ . . . wald” .
80 much to malice or alienation of mind to

. 1 1
. w]llc g
as to the nature of the people and nation,

are
proud and therefore dilatory: for all proud m(j;a
full of delays, and must e waited on; and espILs and
to the multitudes and diversitics of “‘ib“n,a king’®
Places of justice, and the number of thcove
councils, full of ref'errings, which ever PT stanc®
necessity to be deferrings
of territories: g which
Spain to come into g by-
Wherein I think his lord
proverb of Italy,
Let my de

; besides the great d g 0
have made the dclu?’ol' .
word through the ro th
ship might iluu.de qgﬂ“’”
“ Mi venga 1a morte di 'SP‘ure
ath come frop Spain, for then itis
be long a coming, tion of
Thirdly, His lordship did wse an extenuﬂ“ o
these wrengs, drawn from the natuve of man; an aC
“ subito fingitur.” ¢
count, th

Spain an

For that we wust mak ween
at though the fire of enmity be out b?nCting
d us, yet it Vapoureth : the utter eX{!

must be the work of time, t
But lastly, his lordship did fall upon thﬂi
tenuation, which of all the rest was most forc

ex”

ble
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Whick
1 was
, that many of these wrongs were not

Susta .
O“’lialf:z(llt :};:tﬁgll:itsts‘o.r.ne as%)ersion (?f' the m'crchants’
Chieﬂy in s ton examg the occasion, which grew
Tho ~ (m‘1e1.

tWeen]g)e.ﬁl,S corlltamed an article in the treaty bef
Nt C;](nn\ altT(. us, fthat be shall not. trz}nsport a.ny
2y, mon :;)( ities of the Low -Countnes mtq S!)alf]';
o . ‘mt.we shall not tran.sport any optiﬁcm,
F‘“glis], 'linels of the same co_unmcs: so that 1f.zm
it nay n(cnott)l take but a dye in tl:e Lf)w Countries,
reasop 1+ e’transported by the ]L.nghsh. And the
he mat),'.?clac'aus‘e eve.n those manufactures, .a]though
then, erials come from other. p]ac?s, do yield unt-o

a profit and sustentation, In regard their
I’IOOplc arve set on work by them; they have a gain
likewise in the price ; and they have a custom in
‘the transporting.  All which the policy of Spain
5 to debar them of; being no less desirous to
suffocate the trade of the Low Countries, than to
reduce their obedience. This article the Linglish
‘merchunt cither doth not or will not understand:
bug being drawn with his threefold cord of love,

,hate, and gain, they do venture to transport the
modities of these natures, and so

oW Country com
these arrests and troubles.

drayy upon themselves
) For the trade to the Indies, his lordship did
discover unto us the state of it to be thus: the
Policy of Spain doth keep that treasury of theirs
Under such lock and: key, as both confederates, yea,
and subjects, are excluded of trade into thosc
“untries; insomuch as the French king, who hath
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reason to stand upon equal terms with Spaits yet
nevertheless is by express capitulation debarred
The subjects of Portugal, whom the state of SP{”"
hath studied by all means to content, are 1'1kewwet
debarred : such a vigilant dragon is therc tha
keepeth this golden fleece ; yet nevertheless, such
was his majesty’s magnanimity in the debate anl‘
conclusion of the last treaty, as he would neve‘r oot
descend to any article, importing the exclusio® 0
his subjects from that trade : as a prince that Wouhe
not acknowledge that any such right could grow tot .
crown of Spain by the donative of the popes VvhO- ;
authority he disclaimeth ; or by the title of a "1,125
persed and punctual occupation of certain tel'“tol'l o
in the name of the rest ; but stood firm to yeSel;:(
that point in full question to farther times ace
oceasions; 5o as it is left by the treaty in 5P 4
neither debarred nor permitted : the tendernes 2
point of honour whereof was such, as they that Weln.s
thither must run their own peril.  Nay, fal'thelr ltl

lordship affirmed, that if yet at this time his ma)® Za’
would descend to a course of intreaty for the l'eleas’
of the arrests in those parts, and so confess 4% oX
clusion, and quit the point of hLonour, his majes S
might have them forthwith relcased. And yet b
lordship added, that the offences and scandals ?

. 1 lll
some had wmade thig point worse than it W%
regard that this very ]
tended for tr

. . . 1“‘
ast voyage to Virglhidr )
. a

ade and plantation, where the Spar "
Y
hath no people nor Possession, is already beco!

infamed for piracy. Witness Bingley, who ﬂr?t
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mSinuaﬁ“g his purpose to be an actor in that
worthy action of enlarging trade and plantation, is
€Come a pirate, and hath been so pursued, as his
Sh'p is taken in Ireland, though his person is not
et in holq. V o
For the trade to the Levant, his Lordship opened
Unto us that the complaint consisted in effect but of
two particulars: the one touching the arrest of .a
Ship called the Trial, in Sicily; the other of a ship
called the Vineyard, in Sardinia. The first of which
Arests was upon pretence of piracy: the second,
Upon pretence of carrying ordnance and powder to
the Turk, That process concerning the Trial had
been at the merchants’ instance drawn to a review in
Spain, which is a favour of exceeding rare precedent,
being directly against the libertics and privileges of
Sicily. That of the Vineyard, notwithstanding it be
of that nature, as, if it should be true, tendeth to the
great dishonour of our nation, whereof hold hath
been already taken by the French ambassador re-
siding at Constantinople, who entered into a scanda-
lous expostulation with his majesty’s ambassador
there, upon that and the like transportations of
Munition to the Turk, yet nevertheless there is an
“.“SWGI‘ given, by letters from the king’s ambassador
heger in Spain, that there shall be some course taken
to give reasonable contentment in that cause, as far
% may be: in both which ships, to speak truly, the
8reatest mass of loss may be included ; for the rest
are mean, in respect of the value of those two vessels.
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ohended
And thus much hig lordship’s speech comprehene

concerning the wrongs in fact. . says

Concerning the wrongs in law; that is to his
the rigour of the Spanish laws extended upo.gship
majesty’s subjects that traffic thither, his 10" i
gave this answer. That they were no new Sm, put
or edicts devised for our people, or our tmlej ,Suus
were the ancient laws of that kingdom : , must
“ cuique mos.” And therefore, as travellers o
endure the extremitics of the climate, and teﬂ_,ltp pear
the air where they travel; so merchants mus

¢
oo - of th
with the extremities of the laws, and tempet

- 1ordshil
estate where they trade. Whereunto his 10‘1(315110
added, That our own laws here in Engl‘dnq wcr)m-tsi
exempted from the like complaints in Ibmgnditioﬂs’
especially in point of marine causes and depre hich 18
and that same swift alteration of property, wkeﬂ in
claimed by the udmiralty in case of goods ta.vtaﬂ‘
pirates’ hands. But yet that we were to undev"”r
thus much of {he king of Spain’s care and "Cgio a
our nation; that he hag written his 10“"1'? - fors
corregidors, officers of ports, and ofher his Mt :
declaring his will and plea
subjects used with al] free
this addition,
when it might

sure to have his majesti):
dom and favour; un‘_l ,‘Zur,
that they should have more {&‘rhich
be shewed, than any other. wdenly
words, howsoever the effects prove, are not Suf (ime
to be requited witl, peremptory resolutions, till

declare the direet Issue,

. 1o
For the thirg Part of the mattey of the petit
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Which was the remedy sought by letters of mart, his
!Ordship seemed desirous to make us capable of the
Meonvenience of that which was desired, by setting
before us two notable exceptions thereunto: the one,
.that the remedy was utterly incompetent and vain;
the other, that it was dangerous and pernicious to
o merchants, and in consequence to the whole
State,

For the weakness of the remedy, his lordship
Wished us to enter into consideration what the
'emedy was, which the statute of Henry the fifth,
.Which was now sought to be put in execution, gave
n this case : which was thus; That the party grieved
should first complain to the keeper of the privy seal,
and from him should take letters unto the party that
had committed the spoil, for restitution; and in de-
fault of restitution to be made upon such letters
served, then to obtain of the chancellor letters of
mart or reprisal: which circuit of remedy promised
Nothing but endless and fruitless delay, in regard
that the first degree prescribed was never likely to
be effected : it being so wild a chace, as to serve
Process upon the wrong docr in foreign parts.
Wherefore his lordship said, that it must be the
Yemedy of state, and not the remedy of statute, that
Must do good in this case; which useth to proceed
by certificates, attestations, and other means of in-
formation; not depending upon a privy seal to be
Served upon the party, whom haply they must seck
Out in the West-Indies.

For the danger of the remedy, his lordship
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directed our considerations to take notice of -thedzi:‘
portions of the merchants’ goods in either king¢ o is
as that the stock of goods of the Spaniard, whi¢ o:
within his majesty’s power and distress, is 8 tr:nass
whereas the stock of English goods in Spain is 2 150
of mighty value. So as if this course of 1Gtteitors
mart should be taken to satisfy a few hot p?rS‘; ain
here, all the goods of the English subjects 10 Eave
shall be exposed to seizure and arrest: and wemen
little or nothing in our hands on this side t0 r, 18
ourselves upon. And thus much, Mr. Speakell’ent
that which I have collected out of that e),(c]e Wwas
speech, concerning the first main part, Whﬂi}l from
the consideration of the petition as it proceede
the merchant. - Jering
There followeth now the second part, COHSI} ereid
the petition as it was offered in this house. w ']oﬂ 0
his lordship, after an affectionate commemorat rally
the gravity, capacity, and duty, which he gene

- od U8
found in the proceedings of this house, desi™®

nevertheless to consider with him, how it W‘as por;
sible that the entertaining petitions com‘eﬂf“‘gl;hlz3 50
vate injuries, and of this nature, could a—VO.‘d the
three inconveniences : the first, of injustice’ and
second, of derogation from his ‘majesty’s suprer® the
absolute power of concluding war or peace ; an
third, of some Prejudice in reason of estate-

oo DT ied;
For Injustice, it ig plain, and cannot be de“ule,
that we hear but the one part: whereas the [

“ Audi alteram Partem,” is not of the formality’ e
of the essence of Justice : which is therefore fig¥
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With both eyes shué, and both ears open; because
she should hear both sides, and respect neither. So
thf‘t if' we should hap to give a right judgment, it
night e « justum,” but not * juste,” without hearing
oth parties.
For the point of derogation, his.lordship said, he
New well we were no less ready to acknowledge
Fhan himself, that the crown of England.was ever
'MVested, amongst other prerogatives not dlsputle?le,
of an absolute determination and power of concluding
and making war and peace: which that it was no
New dotation, but of an ancient foundation in the
trown, he would recite unto us a number of prece-
dents in the reigns of several kings, and chiefly of
those kings which come nearest his majesty’s own
Worthiness ; wherein he said, that he would not put
his credit upon cyphers and dates; because it was
easy to mistake the year of a reign, or number of a
roll, but he would avouch them in substance to be
Perfect and true, as they are taken out of the records.
By which precedents it will appear, that petitions
Made in parliament to kings of this realm, his
Majesty’s progenitors, intermeddling with matte'r of
War or peace, or inducement thereunto, received
small allowance or success, but were always put
off with dilatory answers; sometimes referring the
Matter to their council, sometimes to their letters,
Sometimes to their farther pleasure and advice, and
Such other forms; expressing plainly, that the kings
Meant to reserve matter of that nature entirely to
their qwn power and pleasure.
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1-
In the eighteenth year of king Ed“'alfd L C:lfb-
-plaint was made by the commons, against d.]edyess.
jects of the earl of Flanders, with petition of re st
The king’s answer was, “ Rex nihil aliud POkirlg
“quam eodem modo petere:” that is, That the 1 of
could do no more but make request to th.e e'alan
‘TFlanders, as request had been made to him:; first
yet nobody will imagine but king Edward th(:;ount
Was potent enough to have had his reason of ‘1. was,
‘of Flanders by a war stands
““ Nilil aliud potest ;" as giving them to unders

an-
TI er B
‘that the entering into a war was a matt
-scendent, that must not
versies.

; and yet his answe

Oo
ontr
depend upon such ¢

' he
In the fourteenth year of king Edward Il,f,.i;c]to
commons petitioned, that the king would ente ke 0
certain covenants and capitulations with the -du~ert‘3‘
Brabant; in which petition there was also "‘ling,s
somewhat touching a money matter. The 1 the
answer was, That for that which concerne " pat
monies, they might handle it and examine it ;me
touching the peace, he would do as to himself s
good. ‘ 11, the
In the eighteenth year of king Edward i
commons petitioned, that they might have the

-e1's as
and proceeding with certain merchants strang
-enemies to the state.
should remain g5
order.

The king’s answer v;:,a:;hel'
1t did til] the king had taken 12

In the forty—

the
fifth year of king Edward 11
conimons compl

1, the
wined that their {rade with
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Easterlings was not. upon equal terms, which is one
of the points insisted upon in the present petition,
4 prayed an alteration and reducement. The
Mg’s answer was, It shall be so as occasion shall
req\lil‘e, .

In the fiftieth year of the same king, the commons
Petitioned to the king for remedy against the sub-
Jeets of Spain, as they now do. The king’s answer

.Was, That he would write his letter for remedy. Her‘e
8 letters of request, no letters of mart: < Nihil
Potest nisi eodem modo petere.”
. In the same year, the merchants of York peti-
t}()hed in parliament against the Hollanders, and de-
Sired their ships might be stayed both in England
and gt Calais. The king’s answer was, Let it be
declared unto the king’s council, and they shall have
such remedy as is according to reason.

In the second year of king Richard 11. the mer-

chants of the sea-coast did complain of divers spoils
Upon their ships and goods by the Spaniard. The
king’s answer was, That with the advice of his
ouncil he would procure remedy.
_ His lordship cited two other precedents; the ene;
M the second year of king Henry IV. of a petition
88ainst the merchants of Genoa; the other, in the
cleventl, year of king Henry VL. of a petition against
the merchants of the still-yard, which I omit, because
they contain no variety of answer.

His lordship farther cited two precedents con-
Ce_r“illg other points of prerogative, which are like-
Wise flowers of the crown; the one, touching the
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king’s supremacy ecclesiastical, the other, touchin®
the order of weights and measures. The forme? ©
them was in the time of king Richard II. at whe
time the commons complained against certain en
clroachments and usurpations of the pope ; and £0¢
kmg’s answer was,  The king hath given order tz
““ his council to treat with the bishops thereof.” ThI
other was in the eighteenth year of king Edward ™
at which time complaint was made against uneve“‘
weights: and the king’s answer was, “ Vocent?”
 partes ad placita regis, et fiat justitia;” whereb?
1t appeared, that the kings of this realm still used to.
refer causes petitioned in parliament to the Pr"Pel
Places of cognizance and decision. But 0¥ th'
matter of war and peace, as appears in all the formel,
precedents, the kings ever kept it in Scrinio.pec
“ toris,” in the shrines of their own breast, assisté
and advised by their council of estate. .
Inasmuch as his lordship did conclude his eputn®
ration of precedents with a notable pl’ecedcnt in ¢
seventeenth year of king Richard II. a prince of 09
such glory nor strength ; anqg yet when he mad®
offer to the commons in parliament that they shou™

. . . n
take into their considerations matter of War ®

. X~
Peace then in hand ; the commons, in modesty ¢

cuse_d themselves, and answered, ¢ The common”
“will not presume to treat of s,o high a charg®:
.Out of all which Precedents his lordship made e
inference, that ag « dies diem docet,” so by thes®
examples Wwise men wi|] be admonisl,led to forbe?”

those petitions to princes, which are not likely to
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have gither a welcome hearing, or an effectual
Inswer,
andﬁnd fc.>r prejudice that might come of hz'mdling
ebating matter of war and peace in parliament,
f’dollbted not, but that the wisdom of this house
dig Conceive upon what secret considerations and
nl.otives that point did depend. For that there is no
\Ing which will providently and maturely enter into
& War, but will first balance his own forces; seek to
Wticipate confederacies and alliances, revoke his
Merchants, find an opportunity of the first breach,
anq many other points, which, if they once do but
take wind, will prove vain and frustrate. And there-
Ore that this matter, which is ““ arcanum imperii,”
One of the highest mysteries of estate, must be suf-
fered to be kept within the veil : his lordship adding,
that he knew not well whether, in that which he had
already said out of an extreme desire to give us
satisfaction, he had not communicated more parti-
Culars than perhaps was requisite. Nevertheless, he
Confessed, that sometimes parliaments have been
Made acquainted with matter of war and peace ina
8enerality ; but it was upon one of these two
n.lotiVGS; when the king and council conceived that
Clther it was material to have some declaration of
the zeal and affection of the people; or clse when
the king necded to demand moneys and aids for the
Charge of he wars; wherein if things did sort to
War, we were sure enough to hear of it : his lordship
ro,p_i.“g that his majesty would find in us no less
Cadinegs to support it than to persuade it.
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Now, Mr. Speaker, for the last part; wherein b3
lordship considered the petition, as it was recom™
mended from wus to the upper house; his lordshiP
delivered thus much from their lordships; that they
would make a good construction of our desires a8
those which they conceived did rather spring Out, °
a feeling of the king’s strength, and out of & feeling
of the subjects’ wrongs; nay more out of a wi
and depth, to declare our forwardness, if need weres
to assist his majesty’s future resolutions, which d?‘
claration might be of good use for his majcst)’s
service, when it should be blown abroad ; yathe??
say, than that we did in any sort determine by thl’S
their overture, to do that wrong to his highnesss
supreme power, which haply might be inferre
those that were rather apt to make evil that 8o°
illations of our P"OCCGdil’lgs. And yet, that t,].lell
lordships, for the reasons before made, must plaml)’.‘
tell us, that they neither could nor would conct”
with us, nor approve the course : and thercfol’e C()ll‘.
cluded, that it would not be a\;]iss for us, for ov
better contentment, to behold the conditions ol '
last 1)eacc with Spain, which were of a strang® natux;
to lum that duly observes them ; no forces l'ecaue
out of t'he Low Countries; no new forccess “s.t:
:i‘;‘g;‘l‘:% 1‘f€strainod to go thither; so as thc:g:;

I peace, and never g, subject in Englab )
may be in war: angd then to think thus with our

selves, that t i . . ounc
5 hat kmg, Wh]ch would give no glo

in maki i . on
aking his peace, will not losc any ground, up

Just provocation, to enter into an honoul‘ﬂblc wat
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iiihthat in the mean time we should _know thu.s
atio v that thfe1°e could not be more forcible negoci-
of on the king’s part, but blows, to procure remc.zdy
of § OS? wrongs; nor more fair promises on t}_le king

Pain’s part, to give contentment concerning the
%8me ; and therefore that the event must be expected.

And thus, Mr. Speaker, have I passed over the
$Peech of this worthy lord, whose speeches, as I have
often said, in regard of his place and judgment, are
extraordinary lights to this house ; and have both the
Properties of light, that is, conducting, and comfort-
g, And although, Mr. Speaker, a man would have
tl“’llght nothing had been left to be said, yet I shall
Now give you account of another speech, full of ex-
cellent matter and ornaments, and without iteration:
Which, nevertheless, 1 shall report more compen-
diously, because I will not offer the speech that
wrong, as to report it at large, when your minds per-
case and attentions are already wearied.

The other earl, who usually doth bear a principal
Part upon all important occasions, used a speech, first
of preface, then of argument. In his preface he did
deliver, that he was persuaded that both houses flid
differ rather in credulity and belief, than in intention
ad desire: for it might be their lordships did not
believe the jnformation so far, but yet desired the re-
formation as much.

His lordship said farther, that the merchant was a
$tate anq degree of persons, not only to be respected,
but to he prayed for, and graced them with the best
additions ; that they were the convoys of our sup-

VOL. v, Q
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s almé”
plies, the vents of our abundance, Neptune_S dlri,lo.
men, and fortune’s adventurers. His lordshiP P
ceeded and said, this question was new 0 u_sci 10
ancient to them ; assuring us, that the king d rd,
bear in vain the device of the thistle, with the wzlti—
“ Nemo me lacessit impune ;” and that as the.mowﬁ
plying of his kingdoms maketh him feel S {ion$
power; so the multiplying of our loves and affec
made him to feel our griefs. fe 18
For the arguments or reasons, they W.ere by
number, which his lordship used for satisfying 1'15, eti-
their lordships might not concur with us in this guse;
tion. The first was the composition of our .hw :
which he took in the first foundation thereof hires
merely democratical, consisting of knights of Sthose
and burgesses of towns, and intended to be of en
that have their residence, vocation, and emplo)’n;
in the places for which- they serve: and therefort
have a private and local wisdom, according to ine
compass, and so not fit to cxamine oF deterﬂilety
secrets of estate, which depend upon such V& rer
of circumstances; and therefore added to he Pl g
cedent formerly vouched, of the seventeenth Of. ter-
Richard II. when the commons disclaimed 0 ]ilheir
meddle in matter of war and peace; that of 5
answer was, that they would not presume to treflt Jord-
high and variable g matter.  And although 1S en;
ship acknow]edged that there be divers gC“tlcm_,it
in the mixture of oy house, that are of g00d capa"the
and insight in matters of estate; yet that was

e
) o f the
accident of the person, and not the intention ©
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Etatc?; and things were to be taken in the institution,
In the practice.
phil?is lordship’s second reason was, that bot.h by
e sophy and civil law, « ordinatio belli et pacis est
a'bSOthi imperii,” a principal flower of the crown
Which flowers ought to be so dear unto us, as we
ught, if need were, to water them with our blood :
or‘ if those flowers should, by neglect, or upon
Acllity ang good affection, wither and fall, the
8arland would not be worth the wearing.

His lordship’s third reason was, that kings did so
% to imitate « primum mobile,” as that they do
N0t like to move in borrowed motions: so that in
those things that they do most willingly intend, yet
they endure not to be prevented by request whereof
he did allege a notable example in king Edward III.
Who would not hearken to the petition of his com-
mons, that besought him to make the black prince
Prince of Wales : but yet, after that repulse of their
Petition, out of his own mere motion he created
hin,

His lordship’s fourth reason was, that it might be
s?me scandal to step betwéen the king and his own
Virtue ; and that it was the duty of subjects rather
fo take honours from kings' servants and give them
to ki“gS, than to take honours from kings and give
them to their servants: which he did very elegantly

; s?t forth in the example of Joab, who, lying at the
sle_ge of Rabbah, and finding it could not hold out,
Wit to Dayid to come and take the honour of taking

e town,
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His lordship’s last reason was, that it may oast
some aspersion upon his majesty ; implyings as if ©0°
king slept out the sobs of his subjects, until he ¥*°
awaked with the thunderbolt of a parl,iament-

.Bllt his lordship’s conclusion was very
which was with a protestation, that what civil ghrest®
contestation, art, and argument can do, hat ’
used already to procure remedy in this causcs andf‘
promise, that if reason of state did permit; a8 the?
lordships were ready to spend their preath in th
pleading of that we desire, so they would be ready
to spen.d their bloods in the execution thereof:

This was the substance of that which pass®™’

noble;



NOTES
or

A SPEECH

CONCERNING A WAR WITH SPAIN.

T‘.“\:l‘ ye conceive there will be little difference in
OPlnion, but that all will advise the king not to en-

t“?l‘tain further a'treaty, wherein he hath been so ma- .
Wfestly and so long deluded.

That the difficulty therefore will be in the con-
Sequences thereof; for to the breach of treaty, doth
hecessarily succeed a despair of recovering the Pala-
tinate by treaty, and so the business falletl upon a
War.  And to that you will apply your speech, as
being the point of importance, and besides, most
3greeable to your profession and place.

To a war, such as may promise success, there are
three things required: a just quarrel; sufficient
forces and provisions; and a prudent and politic
choice of the designs and actions whereby the war
shall be managed.

For the quarrel, therc cannot be a more just
Quarrel by the laws both of nature and nations, than

Or the recovery of the ancient patrimony of the
ing’s children, gotten from them by an usurping
*Word, and an insidious treaty,
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But further, that the war well considerc%];cot-
for the Palatinate only, but for England an o0
land; for if we stay till the Low CO““tr.yﬁ}n
ruined, and the party of the papists Wlth; an
realm be grown too strong, England, Scotlan®
Ireland, are at the stake,

the

ur
put ©
Neither doth it concern the state onlys

es 10

Church: other kings, papists, content th_er,nsesl‘j
maintain their religion in their own dommw[:ns,e v
the kings of Spain run a course to make the st
‘protectors of the popish religion, even amO‘:ﬁ)m
subjects of other kings : almost like the Ot by
that profess to plant the law of Mahome e’s
sword ; and so the Spaniards do of the POPur 0
And therefore if either the king’s blood, oF ° vl
blood, or Christ's blood be dear unto us, the 4
is just, and to be embraced. Jlancit

For the point of sufficient forces, the bf . wi
of the forces of these kingdoms and their alll?z;er of
Spain and their allies, you know to be a ™2

weig
. . . o

great and weighty consideration ; but yet ©
them in a common underst

ans

"

anding, for your parti, J

are of opinion that Spain is no such giant ; orid’ for

be a giant, it will be but like Goliah and D3V

God will be on our side. . g1 yOU
But to leave these spiritual consideration ¢

do not see in true discourse of peace and wa‘f ’ this

We ought to doubt to he overmatched. 1°

men ’
opinion you are led by two things which lead all
by experience, and by reason.

is
. for th
For experience;; you do not find that
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:f:;tt:k; it for 100 years, there Was ever any en-
Cithe ll; etween Spanish and Ef]gh?h of importance,
the | y sea or’ land, but the English came off with
ofGonour; witness the Lammas day, the retreat
aunt, the battle of Newport, and some others :

U there have been some actions, both by sea and

and, 5o memorable as scarce suffer the less to be
Spoken of, By sea, that of eighty-eight, when the
Paniards, putting themselves most upon their stir-

FUps, sent forth that invincible Armada which should
ave swallowed up England quick; the success

Whercof was, that although that fleet swam like
Mountains upon our seas, yet they did not so much
a8 take a cock-boat of ours at sea, nor fire a cottage
3 land, but came through our channel, and were
driven, as Sir Walter Raleigh says, by squibs, fire-
boats he means, from Calais, and were soundly
beaten by our ships in fight, and many of them sunk,
and finally durst not return the way they came, but
made a scattered perambulation, full of shipwrecks,
by the Irish and Scottish seas to get home again;
Just according to the curse of the Scriptures, that
“ they came out against us one way, and fled before
“us seven ways.” By land, who can f'o?'get the.
two voyages made upon the continent itself of
Spain, that of Lisbon, and that of Cales, when in
the former we knocked at the gates of the greatest
City either of Spain or Portugal, and came off without
Seeing an enemy to look us in the face? And
though we failed in our foundation, for that Antonio,
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d
. foun
whom we thought to replace in his kingdom,

. pentle”
no party at all, yet it was a true trial of thif come
ness of Spain, which suffered us to go. aof Caless
without any dispute. And for the lattell’ ol city
it ended ip victory ; we ravished a P“r}clsacke
of wealth and strength in the high Coumrles;l_'t, an
it, fired the Indian flect that was in tl}e I:]a y were
came home in triumph; and yet to this _sons 107
never putin suit for it, nor demanded relbattle 0
our doings. You ought not to forget the. " forces
Kinsale in Ireland, what time the Spanis them”
were joined with the Irish, good soldiers a; er, B
selves, or better, and exceeded us far in nu,ﬂ'l eneld
yet they were soon defeated, and tl]e]ilafliatte
DrAvila taken Prisoner, and that war by ¢
quenched and ended,

uy
uch ©
And it i worthy to e noted how M 2
power in those dg Jands in-
Then, a lady old, ang owner only of En]ir confe”
tangled with (e revolt of Ireland, and

con”
)
. ! dm?n
flerates of Hollang much weaker, an ennrthenﬂ
Juncture.. Now, , famous king, and strens the
with

in

. . . nd 177
4 prmnce of singylyy expectation, @ galls
brime of his ye

tely
enjoying Irela,

more supporte
tries, Denmay

t
sta
. . -esent

¥$ Was inferior to our pre

ars, owner of the entire isle Of-'nBﬁl;i
1id populate and quiet, and lw ou
d by confederates of the Lz,',ermﬂn)“
k, divers of the princes of it

«ogs 1
. alll
and others, Ay fy, the comparison of SP 8
was then, and og it

spec
is now, you will for '{;”00{1:: sppairl
forbear to speak ; only you will say this, th

-
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V:’*:Iiothen reputed to hat:'e the w.iSest council of
wh Pe, and not a council that will come at the
istle of a favourite.
of i‘?fmﬂlﬂ“ point of experience you would not speak
Ol;se ‘lt were not that there is a wonderful erroneous
" Ivation, which walketh about, contrary to all
€ true account of time ; and it is, that the Spaniard
Where pe once gets in, will seldom or never be got
%0t again; and they give it an ill-favoured simile
Which you will not name, but nothing is less true:
the.y got footing at Brest, and some other parts in
Utain, and quitted it: they had Calais, Ardes,
Micns, and were part beaten out, and part they
fendred : they had Vercelles in Savoy, and fairly left
1t: they had the other day the Valtoline, and now
haye put it in deposit. What they will do at Ormus
we shall see.  So that, to speak truly of latter times,
they have rather poached and offered at a number
of enterprises, than maintained any constantly. And
for Germany, in more ancient time, their great em-
Peror Charles, after he had Germany almost in his
fist, was forced in the end to go from Isburgh, as it
Were in a mask by torch-light, and to quit every foot
of his new acquests in Germany, which you hope
1ikewise will be the hereditary issue of this late pur-
chase of the Palatinate. And thus much for ex-
Perience.

For reason : it hath many branches ; you will but
extract a few first. It Is a nation thin sown of men,
Partly by reason of the sterility of their soil; and
Partly because their natives are exhaust by so many
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employments in such vast territories as t?‘ey Pio 5ee
so that it hath been counted a kind of mlrad(?ards in
together ten or twelve thousand native Sp aﬂ}s time
an army. Apd although they have at t.hl armies
great numbers of miscellany soldiers in the%rfol‘turle
and garrisons, yet, if there should be t?e mlfiraw on
of a battle, they are ever long about it to
supplies. - thet

pI')I‘hey tell a tale of a Spanish ambassad(’;rk ab
was brought to see their treasury of St. Md. and
Venice, and still he looked down to the gf‘f““ t:’ seé
being asked the reason, said, « Le was lookmgif that
“ whether the treasure had any root, so that:

“ . . his mas ¢
were spent, it would grow agam ; as ures

L

» . heir treas
“ had. But, howsoever it be of t

. . Ot O

certainly their forces have scarcely any roor’ly and
least such a root as putteth forth very P° i
slowly ; whereas th

gl

ere is not in the worldleafs is

such a spring and seminary of military pecP en 88
England, Scotland, and Ireland ; nor of sea™

is this island ang the Low Countries: 50 aSdldeﬂly

wars should mow thep down, yet they ¥

may be supplied and come up again. that if

A second reason is, and it is the Pl'i“m[?al’-t on-

We truly consider the greatness of Spal lure in

sisteth chiefly in their treasure, and their trea

their Indies, ang their Indies, bo

accession to such ag

axle-tree, Whereupon

th of them, is P
are masters by sea; 50 ° 5000
their greatness turns, lsey at
cut a-two by any that shall be stronger than th

o 'nioﬂs’
sea.  So then you report yourself to their op!
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and the opinions of g]l men, enemies or whosoever;
Whether that the maritime forces of Britain and the
0% Countries are not able to beat them at sea.

“fl' if that be, you see the chain is broken from
’ 1Pping to Indies, from Indies to treasure, and from
treasure to greatness.

The thirg reason, which hath some affinity with
this second, is a point comfortable to hear in the
State that we now are ; wars are generally causes of
p°Verty and consumption. The nature of this war,
You are persuaded, will be matter of restorative and
Chriching ; so that, if we go roundly on with sup-
Plies and provisions at the first, the war in continu-
ance will find itself. That you do but point at this,
and will not enlarge it.

Lastly, That it is not a little to be considered,
that the greatness of Spain is not only distracted
extremely, and therefore of less force; but built upon
o very sound foundations, and therefore they can
have the less strength by any assured and confident
confederacy. With I'rance they are in competition
for Navarre, Milan, Naples, and the Franche County
of Burgundy ; with the see of Rome, for Naples
also ; for Portugal, with the right heirs of that line;
for that they have in their Low Countries, with the
United Provinces; for Ormus, now, with Persia;
for Valencia, with the Moors expulsed and their con-
federates; for the East and West Indies, with all
the world. So that if every bird had his feather,
Spain would be left wonderful naked. But yet there
s g greater confederation against them than by
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means of any of these quarrels or titles: and that
contracted by the fear that almost all nations havfl
of their ambition, whereof men sece NO end-
thus much for the balancing of their forces-
For the last point, which is the choice of the .
signs and enterprises, in which to conduct the wa:,;,
you will not now speak, because you sho“ y e
forced to descend to divers particulars, whereof so”
are of a more open, and some of a mMOY® it
nature. But that you would move the hous® t0
make a selected committee for that purpose: not $
estrange the house in any sort, but to prepa® mg}l
for them, giving them power and commissio® car
before them, and to confer with any martial me” ok
others that are not of the house, that they shall e e
fit, for their advice and inform;tibn : and s0 ' "

an account of the business o 5 general committe®
the whole house.

de-



CONSIDERATIONS

TOUCHING

A WAR WITH SPAIN.

INSCRIBED TO PRINCE CHARILES,

ANNO MDCXXIV. .

Youg highness hath an imperial name. It was a
Charles that brought the empire first into France; a
Charles that brought it first into Spain ; why should
ot Great Britain have its turn? But to lay aside
all that may seem to have a shew of fumes and
fancies, and to speak solids: a war with Spain, if
the king shall enter into it, is a mighty work ; it re-
quireth strong materials, and active motions. He
thaf. saith not so, is zealous, but not according to
knowledge. But nevertheless Spain is no such giant:
and he that thinketh Spain to be some great over-
Match for this estate, assisted as it is, and may be, is
N0 good mintman ; but takes greatness of kingdoms
according to their bulk and currency, and not after
their intrinsic value. Although therefore I had
Who}ly sequestered my thoughts from civil affairs,
Yet because it is a new case, and concerneth my
ountry infinitely, I obtained of myself to set down,
ut of long continued experience in business of
estate, and much conversation in books of policy
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. psi-
and history, what T thought pertinent to this 1:; 5
ness ; and in all humbleness present it to your the
ness: hoping that at least you will discel’”frn
strength of my affection through the weakness 0“
abilities : for the Spaniard hath a good })1‘0Vf31'b’ hes
*“ suario si empre con la calentura s” there 18 1}‘;min'
of affection, but is joined with some idleness Oﬁicient
To a war are required, a just quarrel ; st ¢ the
forces and provisions; and a prudent choice Oyrel;
designs.  So then, T will first justify the e
secondly, balance the forces ; and lastly, P"‘.’p) the
variety of designs for choice, but not adVIS; his
choice; for that were not fit for a writing © ¢ my
nature; ncither is it o subject within the level 0

)¢
' ] i )l.esC
Judgment; 1 being, in effect, a stranger toﬁthel
occurrences.

v wars
Wars, I speak not of ambitious predatory

R . 4 stice’
are suits of appeal to {he tribunal of God’s JU°,

where there are no superiors on earth to deterr?:,?s;
the cause : and they are, P]a]ndﬁ
or defences. There are therefore three just grouqce.
of war with Spain : one plaint, two upon defeln:”
Solomon saith, « A cord of three is not easily bwkl(iol
but especially when every of the lines would

v O
single by itself, They are these: the l"ecovelfyoul‘
the Pa]atinate; a just fear of the subversion ©
civil estate

;
> a just fear of the subversion Of (t)ue
Church angd religion, For in the handling_ of nat
bvo 2ot Brounds of war, Y ghal pako i plaims 5%
Wwars preventive upon just fears are true def:ensw .
as well as upon actual invasions : and again, g

as civil pleas are,



- OF A WAR WITH SPAIN. 239
w .

rs defensive for
are mogt
Seldom t

: religion, I speak not of rebellion,
Just ; though offensive wars for religion arc
Some mi::t bfi aPP}'O_Ve(?, or never, unless they have
in e - ulle of civil tltles: But all t.hat I shall say
hread o 10le argument, w11.l be l.)ut like bottoms of
Perh ose wound up, wh'lch with a good needle,
PS, may be flourished inta large works.
or I;?l‘ the asserting of the :justice of the quarrel,
. ‘he recovery of the Palatinate, 1 shall not go so
113'.}1 as to discuss the right of the war of Bohemia ;
Which if it be freed from doubt on our part, then
ere is no colour nor shadow why the Palatinate
Should be retained; the ravishing whereof was a
Mere excursion of the first wrong, and a super-
injllstice. But I do not take myself to be so
Perfect in the customs, transactions, and privileges
of that kingdom of Bohemia, as to be fit to handle
that part: and 1 will not offer at that I cannot
master. Yet this I will say, in passage, positively
and resolutely; that it is impossible an elective
Monarchy should be so free and absolute as an here-
ditﬂl‘y; no more than it is possible for a father to
%‘ave so full power and interest in an adopt%ve son as
I g natural; “ quia naturalis obligatio fortior civili.”
Ang again, that received maxim is almost unshaken
and infalliple; « Nil magis natur® consentaneum
“ est, quam ut iisdem modis res dissolvantur, quibus
“ constituuntur.” So that if the part of the people
O estate be somewhat in the election, you f:ammt
Make them nulls or ciphers in the privation. or
Uanslation. And if it be said, that this s 2 dan-
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3 * tive |
gerous opinion, for the pope, emperor, and €l°®

kings; it is true, it is a dangerous opinio® alla
ought to be a dangerous opinion, to such pers”

popes, emperors, or elective kings, as shall 'ﬂ'““sc.en
their limits, and become tyrannical. But it ® d
safe and sound opinion for their sees, empire® iy n-
kingdoms; and for themsclves also, if they be WI?G ,
“ plenitudo potestatis est plenitudo tempestﬂtlﬁ‘is
But the chief cause why I do not search into ¢

s ) . dling
point is, because I need it not, And in b2® i

the right of a war, | am . not willing to inter:;)t'

matter doubtful with that which is out Of
Foras in capital causes, wherein butone mi’-n’s‘llfe

‘Euﬁstlon, “in favorem vitz” the evidence Oughfvﬂr’
¢ clear; so much more in 4 judgment upo® ’ fi

. . - ore
which is capital to thousands. I suppose the're
the worst, that the offensive war upon Bohem?
been unjust; and then make the case, which g

e
sooner made than resolved ; if it be made n‘?t this
Xn:apped’_ }’“t plainly and perspicuously- 'lsh i

m thf"‘Sl- An offensive war is made, whie ce
unjust in the aggressor - .

z}f the Vf:ilr carrieth the defendant to assail an first
¢ ancient and indubitate patrimony of °

P " M he
a.gg(;cssm, who is now turned defendant; Sha‘l; he
sit down, and not put himself in defence? or ! the

e do |
¢ dispossessed, shall he not make a war 1 .

recovery ? No L - s wlll
affirm it, an 1s so poor of Judgment d

The castle of ¢ ken, &

. admus was take?

the city of il‘hebes itself invested by Pheebida® ¢ ’
Lacedemonian, insidiously, and in violationof leagu®

18 n
to

-

the prosecution 20¢ °
! d invad®
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the Process of this action drew on a re-surprise of
an?l castle by the Thebans, a recovery of the town,
a current of the war even unto the walls of
Parta. I demand, was the defence of the city of
Parta, and the expulsion of the Thebans out of
th:tLaconian territories, unjt?st? T.he s.haring of
part of the duchy of Milan, which lieth upon
th.e Miver of Adda, by the Venetians, upon contract
With the French, was an ambitious and unjust
Purchase, Tphis wheel set on going, did pour a war
Upon the Venetians with such a tempest, as Padua
and Trevigi were taken from them, and all their
Ominjons upon the continent of Italy abandoned,
and they confined within the salt waters. Will any
Ian say, that the memorable recovery and defence
of Padua, when the gentlemen of Venice, unused to
the wars, out of the love of their country, became
brave and martial the first day, and so likewise the
Ye-adeption of Trevigi, and the rest of their domi-
nions, was matter of scruple, whether just or no,
}’eCaUSe it had source from a quarrel ill begun?
The war of the duke of Urbin, nephew to pope
Juliug the second, when he made himself head of
the Spanish mutincers, was as unjust as unjust
Might be; a support of desperate rebels; an in-
Vasion of St. Peter’s patrimony, and what you will.
The race of this war fell upon the loss of Urbin
“self, which was the duke’s undoubted right; yet,
"? this. case, no penitentiary, though he had enjoined
M never so strait penance to expiate his first
Oﬂ‘enCe, would have counselled him to have given
oL, v, R
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over the pursnit of his right for Urbin; whib
after, he Prosperously re-obtained, and hath tra.ﬂ g
mitted to his family yet until this day. Noth“:lg
more unjust than the invasion of the Spanish Arma®
m 88 upon our seas: for our land was holy lan .
them, they might not touch it; shall I say ther®
fore, that the defence of Lishon, or Cales, afte"wards;
Wz.xs unjust ? There be thousands of examples “:ut}(:e
“In re non dubia exemplis non necesSﬁriiS 4 ts
reason is plain ; » yevers®”
Teparations, ut a:

wars are ¢ vindicte,
! But revenges are not infinite;
cording to the meagure of the first wrong 0¥ dam?
And therefore when g voluntary offensive waly

the design or fortune of the war, is tusn® todet
necessary defensive war, the scene of the trageh)e
15 changed, and it is o new act to begin: FOI: ttG
Particular actions of war wpl :
in fact, yet they are seI’) n
like to cross suits in cvil pleas, which are somne’ ne:
both just. But thig is so clear,, as needeth 1O s

T.O be insisted upon. And yet if in things 50 cleill;
1t were fit to speak of more or less clear in oY
present cause, it is the more clear on our part, e
cause the possession of Bohemia is settled Wit tlr
‘Cmperor, For though it be true, that «non at‘;
‘ compensatio injuriarum ;” yet were there 'sombc
What more colour to detain the Palatinate, 88 ™ !

nature of a recovery, ip value or comI"’"sutlon’
1f Bohemia had beep lost, or were still the ste’
of war. Of this therefore I for

the title of proscription o

though they are co.
crate and distinct It

>

speak no morc. -
. B
forfeiture, where!
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;212 eror, upon the matter, hath been judge and
}t’ and hath justiced himself, God forbid but
Ce::a;f lShould well endure an aPpeal to a war. For
to Sav] ¥y the court of heaven is as well a chancery
e and debar forfeitures, as a court of common
;W to decide rights; and there would be work
0_“gh in Germany, Italy, and other parts, if im-
Perial forfeitures should go for good titles.

Thus much for the first ground of war with
‘Pain, being in the nature of a plaint for the
lef’o"el‘y of the Palatinate : omitting here that which
Might be the seed of a larger discourse, and is
,veriﬁed‘by a number of examples; that whatsoever
S gained by an abusive treaty, ought to be restored
“in integrum :” as we see the daily experience of
this in civil pleas; for the images of great things
are hest seen contracted into small glasses: we see,
1 say, that all pretorian courts, if any of the parties
be entertained or laid asleep, under pretence of
arbitrement or accord, and that the other party,
dUring that time, doth cautelously get the start and
advantage at common law, though it be to judgment
and execution ; yet the pretorian court will set

ack al] things “ in statu quo prius,” no respect
ad to such eviction or dispossession. Lastly, let
there be pno mistaking ; as if when I speak of a war
'for the recovery of the Palatinate, I meant, that
% must pe jn linea recta,” upon that place: for
]Of)k into « jus freciale,” and all examples, and it
Will be found to be without scruple, that after
a ]egation “ad res repetendns," and a refusal, and
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is
. T e war .
a denunciation or indiction of a war, th el, but 19
more confined to the place of the quarr ,:rticulal‘
left at large and to choice, as to the Pt

. . o v
conducing designs, as opportunities and 2
shall invite,

fa
und ©
To proceed therefore to the second gro t

a jus
Wwar with Spain, we have set it down to beS,o t}Jxeﬂ’
fear of the subversion of our civil estate. put for
the war is not for the Palatinate onl}’7. i
England, Scotland, Ircland, our king, owr P
Our nation, all that we haye, Wherein t¥% ;thout
are to be proved : The one, that a just fear Wun :
an actual invasion oy offence, is a sufficient gfoe:
@ War, and in the natype of a true defcn-y‘;t feal's
other, that we have towards Spain cause Of‘]]u] defin®
I say, just fear : for as the civilians do we j

[
. cadit
that the legal feqr i “ justus metus qui

there ¥
11 : [T . s: SO ‘
constantem virym, m private causes:

“ Justus metus qui ¢

n
Lo atunds
adit in constantem sen
“causa publicy ;”

nt je¥
for®”
lousies, apprehensi
sight of Imminent . 008
Concerning the former proposition, it is 8

s cc”
. . . 1ﬂdu’
hear what time saith, Thucydides: in s nesus’

tnent to his story of the great war of Pelop 02 ghat
sets down in plaiy terms, that the true causcheniaﬂs’
war was the OVeIgrowing greatness of the At there”
and the fegy that the Lacedzemonians stood lnity w
by; and doth poy doubt to call it, a ncces.s W ich
Posed upon the Lacedemonians of a wars

- : in
are the words of o mep, defensive : adding

not out of umbrages, lllfar
ons afar off, but out of ¢
danger.

that
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:c‘h s’e?f::; Cﬂuse? were but .sI?ecious and popular.
“ tam ,arb?:‘l qmde.m., sed ml.mme sermone ce.lebra-
« mag,nos 1 ;;1' extitisse bellt caus'z?m, Atht?nlenses,
« “eCessitate ec:to's .et La(-:edmmomls . formidolosos,
“ em illis imposuisse bellandi : qua autem
« gzro’?alam ferebantur utrinque cause, iste fuerant,
« Voci. “ The truest cause of this war, though least
o ced, T conceive to have been this; that the
o Atheniuns, being grown great, to the terror of the
. Lacedaemonians, did impose upon them a necessity
3 ofa war: but the causes that went abroad in speech

Wwere these, &c.” Sulpitius Galba, consul, when he
Persuaded the Romans to a preventive war, with the
latel‘ Philip king of Macedon, in regard of the great
Preparations which Philip had then on foot, and his
designs o ruin some of the confederates of the
Romans, confidently saith, that they who took that
for an offensive war, understood not the state of the
Question. *“ Ignorare videmini mihi, Quirites, non,
“utrum bellum an pacem habeatis, vos consuli,
“neque enim liberum id vobis permittet Philippus,
:‘ qui terra marique ingens bellom molitur, sed
“utrum in Macedoniam legiones transportetis, an
“ hostern in Italiam recipiatis” Ye seem to me,
“Ye Romans, not to understand, that the consul-
: tation before you is not, v.vhcther you shall have
. ‘;)‘“dr or peace, for Philip will take <‘)rder you shall
. be no choosers, who prepareth a mighty war both
« ¥ land and sea, but whether you shall transport

the war into Macedon, or receive it into Italy.”
AntiOChuS, when he incited Prusias king of Bithynia,
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joln with
at that time in league with the Romans, tolji(:l a just
him in war against them, setteth before .ll{omzms,
fear of the overspreading greatness of the o0k, a8
comparing it to a fire that contimuau}’vtenire -
spread from kingdom to kingdom: ¢ asqua”®
* manos ad omnia regna tollenda, ut Ilu“u_m esseb?
“orbis terrarum nisi Romanum imPemfl:?m peti;
“ Philippum et Nabin expugnatos, se .tert o OWNES
“ut quisque proximus ab oppresso sit, 1.),, «« That
“ velut continens incendium pervasurum :

n
. mS, a
“ the Romans came to pull down all kingdo

: s versal mop
“ to make the state of Rome an universa

«ated
“ that Philip and Nabis were already ruma{:c’ év y
“now was his turn to be assailed : so thatrche ’
“ state lay next to the other that was opp t s
“ the fire perpetually grazed.,” Whereln s which
to be noted, that towards ambitious stz.ltc ,an w0
are noted to aspire to great monarchies,

tonsy
. .. doml
seek upon all oceasions to cnlarge their

1l particular
“ crescunt argumenta, justi metus;” a latlon
f

empP
ears do grow and multiply out of the cont state™
of the genera) courses

Turk;
Therefore in deliberatio neds
it hath been often, with
that Christian princes a

. . . . nemy ?
cient ground of invasiye war against the €

c
mu
.. . . forasi®”
for cause of religion, but upon a just fear ; Plrea

. m
n the Turkish © pak?
ation ™
Other provocdtlo [ theu

. h
and practice of suCl ]
ns of war against t;ntai
great judgment, M2

qys @
nd states have alway® ™ =t

as it is g fundamental 1oy i
that they may, without any

. o}

war upon Christendom, for the prOPagau‘fnns a pe
. ~ : a,

law; s0 that there lict, upon the Christ!

U
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fﬁ::}‘? f.'eali Ofl‘ a war, hanging over theh: heads, from
¢ ink’ ,;n; tb\erefore they may a.t all times, as they
expo;;juo » be upon the pre'ventmn. Demqsthe'nes
Compuril to scorn wars which are not preve.:ntlve,
in g g, n.g those that make them to c.ountry fellows
heing-school, that never ward till the blow be
Ea}:zfl “ Ut barbari pugil?? dimicare 'solen.t, i.ta, vo§
“iet um g‘e.ritis. cum Ph.lllppo: ex his enim is, qui
“ us est, 1.ctu1 semper inheret: quod si eum alibi
g erberes, illo manus transfert; ictum autem de-
“Pellere, aut prospicere, neque seit neque vult.”
y As country fellows use to do when they play at
. Wasters, such a kind of war do you, Athenians,
make with Philip; for with them he that gets a
“Dblow straight falleth to ward when the blow is
" “passed ; and if you strike him in another place,
“ thither goes his hand likewise: but to put by, or
“ foresee a blow, they neither have the skill, nor the
“ will.”
Clinias the Candian, in Plato, speaks desperately
and wildly, as if there were no such thing as peace
etween nations; but that every nation expects but
his advantage to war upon another. But yet in that
€Xcess of speech there is thus much that may have a
¢ivil construction ; namely, that every state ought to
stand upon its guard, and rather prevent than be
Prevented. His words are © Quam rem fere vocant
“ pacem, nudum et inane nomen est; revera autem
*“ omnibus, adversus omnes civitates, bellum sempi-
“ ternum perdurat.” That which men for the
“ most part call peace, is but 2 naked and empty
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“name; but the truth is, that there is ever.betv:;ec
“ all estates a secret wor.” I know well thlshzft) it is
is the objection ang not the decision, and t g thus
after refuted ; but yet, as I said before,